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IN TUB 


United States Court of Appeals 

For the District op Columbia 


January Term, 1947 


No. 9462 


i i 


ELEANOR HOWARD, Appellant 

vs. 

CAPITAL TRANSIT COMPANY, a corporation, Appellee 


I 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

I 

Jurisdictional Statement 

! 

This appeal is from final judgment of the District Court 
in a negligence action following a jury’s verdict in favor ! 
of the defendant. The jurisdiction of this Court to hear 
this appeal is based on Title 17, Section 101 of the District of; 
Columbia Code (1940). The complaint, answer and final 
judgment of the Court are found on pages 1, 2 and 178, re¬ 
spectively of the appendix. 

. i 

Statement of Case 

Appellant, who was plaintiff below, sued the appellee 
Capital Transit Company for damages for personal injuries 
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sustained by her when she was struck by a street car. On 
the trial of the action the jury returned a verdict in favor 
of the defendant. This appeal is based upon refusal of the 
trial court to give certain instructions requested by appel¬ 
lant, which refusal it is contended was prejudicial error. 

The accident in question occurred on January 19, 1945. 
Appellant, who was a radio commentator, claimed she was 
struck while on a loading platform intending to board a 
street car, and that she was hit by the front corner of the 
car or by the side of the open door of the car which was 
overhanging the edge of the platform. Defendant claimed 
that appellant was not on the platform at all when she was 
struck, but that she had stepped down on to the track in 
front of the approaching street car and that she was hit 
while on the tracks. After appellant was struck by the car 
she fell in front of it and was dragged under the front 
bumper for a space of approximately 20 feet, (App. 61; 122), 
suffering a brain concussion, numerous broken bones, and 
other serious injuries. 

The only testimony offered on behalf of appellant re¬ 
garding the details of the accident was her own testimony. 
The defense offered a number of witnesses, including the 
motorman and conductor of the street car, a motorman on 
another approaching street car, and the deposition of a 
soldier who happened to be nearby. 

The testimony of certain of the defendant’s witnesses 
was in some respects diametrically opposed to that of ap¬ 
pellant. 

The locale of the accident was the north loading platform 
used for boarding and alighting from street cars located 
on Pennsylvania Avenue just east of Seventeenth Street 
and directly opposite “Blair House” (App. 6; 33). 

Appellant boarded this platform at its east end for the 
purpose of taking a Potomac Park car which would 
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: 

bring lier near her home at 613 Twenty-second Street, 

N. W. She walked along the platform from its east end 
in a westerly direction for about thirty-six feet while an 
old style square front “Potomac Park” street car was ap¬ 
proaching. The motorman of the defendant’s street car 
admitted this much of appellant’s testimony and said that 
he saw appellant while she was walking up the platform 
from the east end (App. 117). Appellant testified that ! 
she raised her hand and signaled the car, which slowed 
down as though it were about to stop; that the front doors 
of the car opened; that she stepped to the edge of the plat¬ 
form to board the car; that the car suddenly started up 
again and “everything disappeared” as she was struck by 
the edge of the door or the corner of the car (App. 51). 

j 

According to the motorman’s version of the accident, ap¬ 
pellant did not signal the street car as it was moving along 
the platform, and accordingly he did not stop nor intend 
to stop the car. The motorman claims that appellant sud¬ 
denly turned to the left, took one or two steps to the edge i 
of the platform and stepped down on the track where she 
was struck by the car before he, the motorman, had an op- j 
portunity to stop (App. 115). The motorman’s testimony in j 
this regard was corroborated by the testimony of one How¬ 
ard Franklin Lowe who was motorman on an eastbound 
Pennsylvania Avenue street car approaching the scene of 
the accident at the time (App. 107), but the testimony of 
the latter witness was pretty well discredited by cross-ex- j 
amination (App. 108). 

There was nothing in the testimony of the other witnesses 
offered by the defendant which was necessarily inconsistent 
with appellant’s theory of how the accident occurred. The 
conductor on the street car involved in the accident did not 
see the accident (App. 141). A soldier across the street, 
whose deposition was read, saw appellant at the moment 
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when she was in contact with the street car, but said that 
appellant might have been standing on the platform at the 
time she was struck (App. 163). The motorman’s own tes¬ 
timony was that appellant was struck by the right front 
“pole” or corner of the street car. 

The street car in question was an old style car with 
“squarish” corners, whose doors opened outward at right 
angles near the front corner and extended six inches (ac¬ 
cording to the motorman’s testimony). The motorman ad¬ 
mitted that when these doors were open, the street car might 
“hang” a person on the edge of the platform (App. 5). 
Other technical witnesses for the defendant denied any 
actual “overhanging” of the platform, but they admitted 
that the doors, when opened, would come just about to the 
edge of the platform itself. 

At the conclusion of the testimony appellant requested 
certain instructions of the trial judge which he refused to 
give (App. 178,179). The jury after four hours’ delibera¬ 
tion, returned a verdict for the defendant. It is because 
of alleged error of the trial judge in denying plaintiff’s re¬ 
quested instructions that this appeal is pressed. 

Statutes or Rules Involved 

There is no statute involved on this appeal. The only 
rule involved is Rule 51 of the Federal Rules of Civil Pro¬ 
cedure requiring a party objecting to the failure to give an 
instruction to state such objection and the grounds there¬ 
for. This rule was complied with by appellant’s counsel. 

Statement of Points 

1. The Court erred in denying Plaintiff’s requested 
Instruction No. 2 (App. 178). This instruction was to the 
effect that “while the burden of proof is upon the plaintiff 
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to establish the negligence of the defendant by a preponder¬ 
ance of the evidence, the proof of negligence or causation 
of the accident need not be established by testimony so 
clear that it excludes every other speculative theory.’* 

2. The Court erred in denying Plaintiff’s requested In¬ 
struction No. 3. (App. 178). This instruction was to the 
effect that if the jury should find that at the time of the ac¬ 
cident plaintiff was standing or walking on the platform 
for the purpose of boarding the defendant’s street car, 
then she was legally in the position of a passenger and, as 
such, entitled to receive the highest degree of care from the 
defendant and its agents to prevent injury. 

, 3. The Court erred in denying Plaintiff’s requested 

Instruction No. 4 (App. 179). This instruction was to the 
effect that the law imposes a responsibility upon the defend¬ 
ant to prepare a reasonably safe place where a passenger 
may board and alight from a street car. 

4. The Court erred in denying Plaintiff’s requested 
Instruction No. 9 (App. 179). This instruction was to the 
effect that “the testimony of one witness, entitled to full 
credit, is sufficient for the proof of any fact and would 
justify a verdict in accordance with such testimony even 
if a number of witnesses had testified to the contrary, if, 
from the whole case, considering the credibility of the wit¬ 
nesses and after weighing the various factors of evidence 
the jury should believe that there is a balance of probability 
pointing to the accuracy and honesty of the one witness”. 

i 

Summary of Argument 

1. There being no disinterested witnesses to the ac¬ 
cident, appellant’s case necessarily rested on her own testi¬ 
mony, and such facts as were undisputed. Obviously, ap¬ 
pellant who suffered, among other injuries, a serious brain 
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concussion, could not remember in complete detail the exact 
occurrences at the moment of the accident. For this rea¬ 
son plaintiff sought and should have received from the 
trial court the instruction referred to in point No. 1 above. 

Christie v. Callahan , 75 U. S. App. D. C. 133 (1941). 

2. Appellant submits that if she in fact at the time of 
the accident was on the defendant’s loading platform about 
to board the defendant’s street car, she was legally a pas¬ 
senger and as such entitled to receive from the defendant 
the highest degree of care. ( Great Falls & Old Dominion 
Ry. Co. v. Hammerly, 40 App. D. C. 196 (1913), and other 
cases cited). The trial judge ignored this theory of appel¬ 
lant and in his charge said that the only burden upon the 
defendant’s agent under any circumstances was to use 
ordinary care (App. 169). 

3. The instruction sought by plaintiff on which state¬ 
ment of point No. 3 is based is supported by well establish¬ 
ed authority in this jurisdiction and specifically by Tobin v. 
Pennsylvania RR. Co., 69 App. J). C. 262, 100 F. (2d) 435, 
certiorari denied, 306 U. S. 640, 83 L. ed. 1040, 59 S. Ct. 488 
(1938). 

4. The instruction referred to in point No. 4 as to the 
credibility of witnesses “by numerical preponderance” was 
important to plaintiff in view of the number of witnesses 
offered on behalf of the defendant. It was prejudicial 
error to refuse this instruction. (See Annotation 93 A. L. 
R. 166). 



Argument 


It was prejudicial error for the Court to refuse Plaintiff’s 
requested Instruction No. 2. 

This instruction was as follows: 

‘‘The court instructs the jury that while the burden 
of proof is upon the plaintiff to establish the negli¬ 
gence of the defendant by a preponderance of the evi¬ 
dence, this proof of negligence or causation of the ac¬ 
cident need not be established by testimony so clear that 
it excludes every other speculative theory.’’ 

The language of this instruction is based on almost 
identical language of this Court in the case of Christie v. 
Callahan, 75 U. S. App. D. C. 133, 148 (1941). Such an 
instruction was necessary for a fair presentation of the law 
to the jury in the case at bar, for appellant was unable to 
tell specifically what part of the defendant’s street car 
struck her. Appellant was positive in her testimony that 
she was actually on the platform when she was struck, that 
she had turned to board the car, and that she was hit by 
some part of the car while in this process. She thought the 
car had started up again suddenly after coming to a stop 
(App. 8). Under such circumstances it is submitted that 
the language of Justice Rutledge in the case of Christie v. 
Callahan, supra, is a proper and necessary part of the law 
of the case, and that it was error on the part of the trial 
judge to decline the requested instruction. 

n 

It was prejudicial error for the Court to refuse Plaintiff’s 
requested Instruction No. 3. 

This instruction was as follows: 

“The court instructs the jury that if you believe from 
the evidence that at the time of or immediately prior 
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to the accident the plaintiff was standing or walking 
on the platform adjacent to the street car tracks for 
the purpose of boarding the street car of the defendant 
and that this purpose on the part of the plaintiff con¬ 
tinued until she was struck by said street car, then the 
plaintiff was legally in the position of a passenger in 
the care of the defendant, and as such entitled to re¬ 
ceive the highest degree of care from the defendant and 
its agents to prevent injury to her; and in the event you 
find that the motorman of the defendant’s street car 
failed to exercise such highest degree of care then your 
verdict should be for the plaintiff.” 

If the plaintiff while on the loading platform was a “pas¬ 
senger” of the defendant within the technical meaning of 
that term, then the defendant’s agents owed to her an en¬ 
tirely different standard of care from that which the de¬ 
fendant would have owed the plaintiff if the accident oc¬ 
curred on the railway tracks itself. 

As was said by this Court in Capital Traction Co. v. 
Copland, 47 App. D. C. 152, 159, (1917): 

“Common carriers of passengers, like the defendant, 
are bound to exercise extraordinary vigilance added 
by the highest skill for the purpose of protecting their 
passengers against injury resulting from defects in 
ways or instrumentalities used by the carriers. * * * 
They are bound to anticipate what passengers would 
naturally do under circumstances such as those in which 
the plaintiff acted.” 

And again in Great Falls <& Old Dominion Railroad Co. v. 
Hill, 34 App. D. C. 304, 312, certiorari denied 216 U. S. 619, 
54 L. Ed. 640, 30 S. Ct. 574 (1910). 

“It is the duty of a carrier * * * to exercise the high¬ 
est practicable degree of care for the safety of its pas¬ 
sengers, not only in the matter of carriage, but also in 
respect of means for getting on and off its cars.” 

These decisions of this court were recently reaffirmed in 
Tobin v. Pennsylvania RR. Co., 69 App. D. C. 262, 265, 100 
F. (2d) 435, 438, certiorari denied 306 U. S. 640, 83 L. ed. 
1040, 59 S. Ct. 488 (1938). 
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The trial court in the case at bar declined to give the in¬ 
struction requested by the plaintiff, but instead instructed 
the jury in part as follows (App. 168 et seq.): 

‘ ‘ What is negligence ? It may be said to be the doing 
of an act which a reasonably prudent person would 
not do, or the failure to do something which a rea¬ 
sonably prudent person would do, actuated by those 
considerations which ordinarily regulate human affairs 
and human conduct. It is the failure to use ordinary 
care (italics ours) in the management of one’s property 
or one’s person * * *. It is what conduct might reason¬ 
ably have been expected of a person of ordinary pru¬ 
dence under the same circumstances. • # * the person 
whose conduct is set up as a standard is not some ex¬ 
ceptional person. * * * It is not an exceptionally skilful 
person, but a person of reasonable and ordinary pru¬ 
dence. * * * The rights and obligations of a pedestrian 
and the public operator of a street railway car are re¬ 
ciprocal, that is, both are using public streets and each 
owes to the other the exercise of ordinary care in or¬ 
der to avoid the accident.” 

Appellant claimed by her own testimony that she was a 
“passenger” of the defendant at the time of the accident. 
If this be true then it is obvious that the Court’s instruc¬ 
tions on the subject of what constitutes negligence on the 
part of the operator of the defendant’s street car were 
wholly inadequate. The Court speaks only of ordinary 
care. The Court declined to recognize the possibility that 
appellant might be a passenger of the defendant and en¬ 
titled as such to the “highest degree of care” which a car¬ 
rier owes to a passenger. If appellant was or under her 
theory of the case was or could have been a “passenger” at 
the time of the accident, then the trial court’s error in de¬ 
clining Plaintiff’s Instruction No. 3 was obviously preju¬ 
dicial. 

Assuming (as appellant testified) that she was in fact 
struck while on the platform and attempting to board the 
defendant’s street car and after signaling the defendant’s 
motorman, was she in law a passenger of the defendant? 
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The leading case on this subject in the District of Colum¬ 
bia is Great Falls <& Old Dominion Ry. Co. v. Hammerly, 
40 App. D. C. 196 (1913). In that case the declaration al¬ 
leged that the plaintiff was on the station platform of the 
defendant Suburban Electric Railway Company, that she 
was in the act of signaling the approaching car to stop and 
take her on as a passenger, that the motorman disregarding 
his duty, carelessly and negligently ran his car past the sta¬ 
tion at a great speed, thereby causing a rush of wind which 
caught the said plaintiff and so unsteadied her that she fell 
and in falling was struck by the rear end of said car. 

In that case this Court affirmed a verdict for the plaintiff, 
and said at page 199, in language strikingly applicable to 
the case at bar: 

“At the time of the accident the plaintiff was con¬ 
structively in the care of the defendant, since she was 
upon its platform for the purpose of taking a car. 
The relation she then sustained towards the defendant 
was that of a passenger, and she therefore had the 
right to rely upon the exercise by it of the highest care. 
* * *. The plaintiff desired to take the car, and, to 
effect that purpose, it was necessary for her to signal 
it to stop. There was nothing to indicate to her that 
her signal would not be effective; in other words, she 
had no reason to believe, when she stepped towards the 
front of the platform, that the car would not respond 
to her signal. Whether the conductor was legally 
bound to stop we need not determine, since it is suffi¬ 
cient for the purposes of this case that the plaintiff had 
reason to believe he would. Having reason to believe 
the conductor would respond to her signal she was jus¬ 
tified in assuming a position which she would not other¬ 
wise have been justified in assuming.” 

(Note: The attention of the Court should be called, in 
fairness to an earlier case in this jurisdiction, Jaquette v. 
Capital Traction Co., 34 App. D. C. 41 (1909). In that case, 
however, the plaintiff’s intestate was struck while actually 
crossing a street car track, and the language of the Court 
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on the subject of when a person becomes a “passenger ’ 9 is 
impliedly modified by the later Great Falls decision above 
cited.) 

There are many state decisions applying the general doc¬ 
trine of the Great Falls case. Among them may be men¬ 
tioned : 

Radermacher v. St. Paul City Ry. Co., 214 Minn. 
427, 8 N. W. (2d) 466,145 A. L. R. 1027 (1943); 

Klinck v„ Chicago City Ry. Co., 282 Ill. 280, 104 
N. E. 669, 52 L. R. A. (N. S.) 70, (1914); 

Nilson v. Oakland Traction Co., 10 Cal. App. 103 
(1909); j 

Lewis v. Houston Electric Co., 88 S. W. 489 (Ct. 
of Civ. App. of Tex., 1905). 


It was prejudicial error for the Court to refuse Plaintiff’s 
requested Instruction No. 4. 

This instruction was as follows: | 

“The Court instructs the jury that the responsibility 
imposed by law upon the defendant as a carrier of pas¬ 
sengers for hire includes the duty to prepare a reason¬ 
ably safe place where the passenger may board and 
alight from its street car.” 

This requested instruction, is taken bodily from the pre¬ 
liminary draft of Standardized Jury Instructions commonly 
used in the District of Columbia (113C). 

The instruction contained well established law, which ' 
is specifically applicable to the issues in the case at bar, 
and the principle was reaffirmed by this Court in the recent j 
case of Tobin v. Pennsylvania RR. Co., supra. The fact 
that the safety platforms in the District of Columbia are j 
constructed on specifications and in places prescribed by 
the Public Utilities Commission of the District of Columbia 
(App. 87) does not alter the responsibility of the defendant 
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carrier in the premises. In the case of Mangan v. Des 
Moines City Ry. Co., 200 Iowa 597, 203 N. W. 705,41 A. L. R. 
368 (Anno. 376) (1925) the safety zone was established by 
virtue of a city ordinance, and in Brandenburg v. Pacific 

Gas & Electric Co.,_Calif., 169 P. 2d 909 (1946), 

the safety zone was installed by the City of Sacramento. 
In these cases the defendant transporation companies were 
held responsible for the unsafe character of the safety zones 
thus established, as the companies had adopted the zones 
and their appearance was the same to the public and pas¬ 
sengers regardless of who placed the zones. 

IV 

It was prejudicial error for the Court to refuse Plaintiff’s 
requested Instruction No. 9. 

This instruction was as follows: 

“The testimony of one witness, entitled to full credit, 
is sufficient for the proof of any fact, and would justify 
a verdict in accordance with such testimony even if a 
number of witnesses have testified to the contrary, if, 
from the whole case, considering the credibility of the 
witnesses and after weighing the various factors of 
evidence, the jury should believe that there is a balance 
of probability pointing to the accuracy and honesty of 
the one witness.” 

This requested instruction denied by the Court is found 
as Instruction III in the preliminary draft of Standardized 
Jury Instructions frequently used in the District of Colum¬ 
bia. It is sound and approved law. (See Annotation 93 
A. L. R. 166). It is particularly applicable to the instant 
case in view of the fact that appellant had only herself 
as a witness to the accident, whereas the defendant pro¬ 
duced a number of purported witnesses. Under the cir¬ 
cumstances it is submitted that it was prejudicial error 
for the Court to deny this requested instruction. 
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Conclusion 

It is requested that this Court examine in its entirety 
the charge made by the trial judge to the jury in this case 
(App. 166 et seq.) It is submitted that a full reading of 
this charge will show that the lower court wholly miscon¬ 
ceived the legal responsibility owed by the defendant to the 
appellant in this case; that the court ignored appellant’s 
theory that she was struck while on the platform adjacent 
to the defendant’s tracks; and that the failure of the trial 
court to give the instructions referred to in this brief con¬ 
stituted serious prejudicial error which may well have ad¬ 
versely affected the jury’s verdict. 

For the foregoing reasons it is urged that the judgment 
in this case should be reversed and that the case should 
be remanded for a new trial. 

Respectfully submitted, 

EDMUND D. CAMPBELL, 

822 Southern Building, 
Washington 5, D. C. 

Attorney for Appellant. 

Douglas, Obear and Campbell, 

Of Counsel. 
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JOINT APPENDIX 
Case No. 9462 


398 IN THE 

District Court of the United States 

fob the District of Columbia. 


Eleanor Howard, 613 22nd Street, N. W. 
Washington, D. C., 

Plaintiff, 

vs. 

Capital Transit Company, a corporation, 

Defendant. 


Civil Action 
No. 27,774. 


Complaint for Damages for Personal Injuries. 

(Filed Feb. 20, 1945.) 

1. This is an action for damages for personal injuries 
sustained by the plaintiff in the District of Columbia as 
a result of the negligence of the defendant. Defendant is 
a corporation engaged in business in the District of Colum¬ 
bia and is to be found therein. The amount involved ex¬ 
ceeds the sum of $3,000.00, exclusive of interest and costs. 

2. On January 19,1945, on Pennsylvania Avenue, in the 
District of Columbia, near Seventeenth Street, N. W., the 
defendant, by its agents and employees, negligently drove 
a street car against the plaintiff, who was about to board 
the same as a passenger. 

3. After striking the plaintiff, as aforesaid, the de¬ 
fendant, by its agents and employees, negligently failed 
to bring the said street car properly to a stop. 
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4. As a result of the negligence of the defendant, re¬ 
ferred to in paragraphs 2 and 3 hereof, plaintiff was 
thrown down and suffered (a) contusion and laceration 
over the right occipital region; (b) linear fracture of the 
skull; (c) a comminuted fracture of the left should- 
399 er; (d) fractures of five ribs; (e) fractures of the 
pelvis; and was otherwise seriously injured, was and 
is prevented from transacting her business, has suffered 
and is suffering great pain of body and mind, and has and 
is incurring expenses for medical attention and hospitali¬ 
zation, all of which injuries are permanent and will con¬ 
tinue. 

WHEREFORE plaintiff demands judgment against the 
defendant in the sum of $50,000.00 and costs. 

/*/ EDMUND D. CAMPBELL, 
Southern Building, 
Washington, D. C., 

Attorney for Plaintiff . 

Douglas, Obeab, & Campbell, 

of Counsel . 


400 Answer. 

(Filed Mar. 5,1945.) 

First Defense. 

1. The defendant admits that on, to wit, January 19, 
1945, on Pennsylvania Avenue near 17th Street, N. W., in 
the City of Washington, District of Columbia, the plain¬ 
tiff and a streetcar owned by the defendant and operated 
by one of its agents collided. 

2. The defendant is without knowledge or information 
sufficient to form a belief concerning the injuries allegedly 
received by the plaintiff. 
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3. Defendant denies each and every allegation of the 
complaint not herein specifically answered. 

Second Defense. 

The collision aforesaid was caused by the negligence and 
carelessness of the plaintiff. 

HOGAN & HARTSON, 

By: Howard Boyd, 

Edward B. Williams, 

Attorneys for Defendant, 

810 Colorado Building. 

405 Notice of Appeal. 

NOTICE IS HEREBY GIVEN this 3rd day of De¬ 
cember, 1946, that plaintiff, Eleanor Howard hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 11th day of October, 1946 in favor of the defendant, 
Capital Transit Company and against said plaintiff. 

EDMUND D. CAMPBELL, 
Attorney for Plaintiff, 

822 Southern Building. 

Certified Record of Official Court Reporter. 

1 Tuesday, October 8, 1946. 

The above-entitled cause came on for trial before 
Associate Justice Matthew F. McGuire, and a jury, at 10 
a. m. 

Appearances: 

On behalf of the plaintiff: Edmund D. Campbell, Es¬ 
quire. 

On behalf of the defendant: George D. Horning, Jr., Es¬ 
quire, and Frank F. Roberson, Esquire. 

• • • 



4 


9 Thereupon, Ralph M. Carpenter, was called as a 
witness for and on behalf of the plaintiff and, having 

been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Campbell: 

Q. You are Mr. Ralph M. Carpenter? A. Yes, sir. 

Q. Were you the motorman on the streetcar involved in 
the accident in which Mrs. Eleanor Howard was struck? 
A. Yes, sir. 

Q. On January 19,1945? A. Yes. 

Q. Do you recall the accident? A. Yes. 

Q. What kind of a car were you operating? A. Two- 
man car—219 car. 

Q.. What was its destination? A. Potomac Park. 

Q. You say the car was No. 219? A. Yes. 

Q. Was that a new-style car or an old-style? A. No, 
old-style. 

Q. Old-style car? A. Old-style car, two-man car. 

10 Q. Does that car have a sort of a square front? 
A. Yes. 

Q. And it has folding doors, does it, near the front? 

A. Yes. The doors open and shut, yes. 

• * • 

11 Q. Mr. Carpenter, will you describe how the 
doors open, the front doors of that car open? A. 

How it opens? 

Q. Yes, sir. Do they open out or in? A. Well, you 
see, halfway—you see, they opened out, halfway out. It 
is broken doors, opened out. 

Q. And when the doors are opened, are they, 

12 roughly speaking, at right angles to the side of the 
car? A. No, it is straight out. 

Q. Straight out? A. Straight out, yes. 

Q. How near to the front end of the car are the open 
doors when they are open? A. Oh, about this far, about 
six inches. 
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Q. About six inches from the front of the car! A. 

About eight inches, six or eight inches, something like that. 

I don’t remember just exactly. 

# * # 

Q. Are you familiar with the loading platform at Seven¬ 
teenth Street and Pennsylvania Avenue, which is the one 
on the north side, the one I have marked here on the 
blackboard? A. Yes, sir; I am. 

Q. When the car No. 219 runs along the track beside 
that platform, does it overhang the platform a little? A. 
No, sir. It is at least six or eight inches from the plat¬ 
form. 

13 Q. You recall having testified in the deposition 
in this case, do you not? A. Yes. 

Q. Well, now, I asked you—Do you recall my having 
asked you this question, 4 ‘Does the streetcar overhang the 
platform a little?” 

And your answer, “No, sir, not if they are walking on 
there, it won’t hang them.” A. No, sir. 

Q. (Reading): “Question. How about on the edge?” 
“Answer. It might hang them, it might hang them on the 
edge, yes.” A. If a person leans over, it may hang him, 
but if he stands up straight, there is no way it can hang 
him. 

Q. When the doors open, they project about how far 
from the car? A. Oh, about this far (indicating). 

Q. About eight inches? A. About six inches. 

# # # 

14 Thereupon Eleanor Howard, the plaintiff, was 
called as a 'witness in her own behalf and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Campbell: 

Q. Mrs. Howard, you are the plaintiff in this case? A. 
Yes, sir. 

Q. I want to direct your attention to certain facts on 
January 19, 1945. That was the date of the accident for 
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which you are now filing suit against the Capital Transit 
Company; is that correct? A. Yes, sir. 

Q. What was your occupation then, Mrs. Howard? A. 
I was working for Station WOL at 1627 K Street, as wo¬ 
men’s commentator for the Mutual Broadcasting Company. 

* • • 

15 Q. Hid you have occasion to get on the loading 
platform here at Seventeenth and Pennsylvania Ave¬ 
nue on the north side of the street on January 19,1945 ? A. 
Yes, sir. 

Q. About what time in the afternoon was that? A. 
I think it was approximately 4:30. 

Q. What was the occasion of your getting on that 

16 platform? A. It was the 19th of January. The 
next day was the inauguration of President Roose¬ 
velt’s fourth inauguration. I had been at the White House 
at the right-hand building of the White House, the Admin¬ 
istration Building, to get instructions about attending the 
inauguration of the next day, which is my privilege as a 
commentator. I had left the White House and was through 
for the week, to go home for the week end and prepare my¬ 
self— 

Mr. Homing (interposing): I am sorry. I can¬ 
not hear you. 

The Court: You will have to talk louder, Mrs. 
Howard; loud enough for these gentlemen to hear 
you, and the jury. 

The Witness: I had been at the White House to 
get my instructions for attending the inauguration 
the next day, Saturday morning. 

By Mr. Campbell: 

Q. Go ahead, please. A. And I had left to go home, 
and crossed from Jackson Place across to the platform, had 
walked down the loading platform to take the car— 

Q. Mrs. Howard, just in order that the jury may un- 
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derstand, do I understand you to say you had crossed and 
gotten on the loading platform at this end, which is the 
east end of the platform (indicating on blackboard') ? A. 
Yes, sir. 

17 Q. And you were walking in this direction to take 
the car (indicating)? A. Yes, sir. 

Q. Was there any car at the platform at the time? A. 
There was a car loading at the platform at the time, ahead 
of me, when I came on the platform, but the oar was stop¬ 
ped at the red light at the other side, which was the car 
I wanted. 

Q. What car did you want? A. Potomac Park car. 

Q. Why did you want a Potomac Park car? A. Be¬ 
cause it took me around 'to nearest my house on G- and 
Twenty-second where I lived. I could get off at G as the 
car turned, and walk right up to Twenty-second. That was 
the way I always went back and forward. 

Q. Was that a frequent occurrence on your part; I 
mean, to take the car there? A. Yes, it was my choice. 
I was walking from the station, WOL. 

Q. Was that where you generally took the streetcar? 
A. Yes, sir. 

Q. And this was about what time in the afternoon? A. 
About 4:30. 

Q. Now, I believe you said that there was a car 

18 back behind here (indicating) ? A. Yes, sir. 

Q. At Jackson Place? A. Yes, sir. 

Q. Waiting for the red light, you say? A. Yes. 

Q. And that was a Potomac Park car? A. Yes, sir. 

Q. And you say there was another car up here loading 
(indicating)? A. Yes, sir. 

Q. Will you state what you then did? A. Well, I walk¬ 
ed down the platform very slowly, taking it quite easy, 
waiting for the light to change so the car could catch up 
with me and I could board it. 
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Q. Waiting for what car to catch up with you? A. 
The car that wras at the red light, the Potomac Park car. 

Q. The one you referred to, Potomac Park car? A. 
Yes, that was the one I wanted. 

Q. Then what happened? A. Well, I walked along the 
platform, the car coming behind me, which I could hear 
very easily, the car came along at not too fast a pace, and 
I signaled the car to stop, and to my knowledge, at least at 
the time I thought it stopped. The door opened and 

19 I turned toward the car to get on, but the car did not 
stop. If it had stopped, it immediately started, be¬ 
cause it went right on past me, and the door caught me and 
threw me. I wras hit and I knew no more after I was hit. 

Q. You were hit, and what? A. I say, after I was hit, 
I knew r no more. 

Q. You knew nothing else? A. Nothing. 

Q. After you were hit, then what happened; I mean, 
what was the next thing you knew? A. Well, when I was 
hit I got a violent pain in the shoulder, which was broken, 
and when I came to in the hospital, in the Emergency Hos¬ 
pital, I still had the pain in my shoulder. It seemed to me 
it had only been set at the time, because the pain was un¬ 
ceasing. 

Q. Could you have stepped off the platform before you 
were hit? 

Mr. Horning: Wait a minute. 

The Court: That is argumentative. She says she 
did not. 

By Mr. Campbell: 

Q. You did not? A. I did not. 

Q. You woke up, you say, in Emergency Hospital? A. 
Yes, sir. 

Q. What happened then? A. Well, I was in not 

20 too comfortable a state for the time that I was in 
Emergency Hospital. For three or four days I was 
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in what they call shock, I guess. I did nothing but cry, 
which is not my usual state of mind. 

Q. Did any member of your family come to see you? 
A. Yes. Someone called at our house, reached my daugh¬ 
ter, who in turn reached my husband, and when I came to at 
the hospital, they were both there. But I had no knowledge 
of how they got there. 

Q. You were confined in Emergency Hospital how long? 
A. I was there eight days. Can I explain that? 

Q. Yes. A. The day I— 

Mr. Horning (interposing): Wait a minute. There 
is no pending question. 

The Court: There is no explanation necessary. 
She said eight days. 

By Mr. Campbell: 

Q. Will you state who was treating you? A. Dr. Har¬ 
rell. 

Q. And will you state what sort of condition you were 
in? A. Well, can I say what Dr. Harrell told me? 

Q. You state whether you were in pain or what A. I 
was in very severe pain. 

21 Q. Were you conscious? A. I was semi-con¬ 
scious for several days. 

Q. And you were brought home on the eighth day? A. 
The eighth day. 

Q. How did you get home? A. I came home in an 
ambulance. Emergency Hospital got it. 

Q. Were you required to remain in bed for a while? A. 
.Six weeks. 

Q. Were you in pain during that time? A. I was in 
pain all that time. 

* • • 

24 Q. How long did your pain continue? A. My 
pain still continues. 
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Q. In what way, Mrs. Howard? A. Well, my shoulder 
is still bad, and I still have a bad back. 

Q. What was the condition of your nervous system? A. 
Before the accident or after? 

Q. Yes, before and after. A. I have never had any 
nervousness. 

Q. Before the accident, you mean? A. No, sir, I have 
always been very well. 

Q. Since the accident, have you had any nerves? A. 
I am afraid I have. 

Q. What has been your condition since then with re¬ 
gard to your nerves? A. Well, I don’t have any what we 
call pep, I guess. I haven’t any endurance. I am uncom¬ 
fortable most of the time. I cannot sit very long, because 
my back hurts. The change of weather, which I always 
thought was an old ladies’ story, is really true. I get 
very severe aches and pains when the weather changes, 
and I have to take it very easy, where I was always a very 
active and agile woman; I find I have to step carefully. 

Q. Were you able to go back to work at all? A. I 
tried to go back to work. Dr. Harrell advised my 
25 not going, but I felt I had to. 

Q. When was that? A. 'So I tried to go back. 
I went in, I think it was May, but I could not keep up the 
program because the work was too 'hard, there was too 
much involved in it. I turned it back to the woman who 
had taken it temporarily during my absence. 

Q. And then what did you do? A. I haven’t done any¬ 
thing since, Mr. Campbell. 

Q. Why not? A. I haven’t been able to. 

Q. Why not, Mrs. Howard? A. Well, my kind of a job 
is a creative job. It takes a great, great deal of work. Of 
leg work, as well as writing and interviewing, and it is a 
whole day’s work. It is not just thirty minutes- on the 
air. It is from 9 o ’clock in the morning well into the night 
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sometimes. I am just not physically able to carry it. I 
'had to give it up. 

Q. You say your nerves have been bothering you. Have 
they been affecting your sleeping? A. I -sleep very badly. 
I am very nervous crossing streets. I am scared, frankly. 
, Q. Are you able, do you feel able, to go back to -work 
now? A. I don’t, no. I had the offer— 

26 Q. You don’t, you say, or what is your answer? 
A. I do not feel able to go back to work. 

Q. After you got up and tried your job again and then 
gave it up, what did you do, if anything, to attempt to re¬ 
gain your strength? A. Well, I have been constantly tak¬ 
ing massage and work on my back. 

I am still taking medication in the sense that I am tak¬ 
ing treatments on my back, massage and work on my back. 
I am taking some kind of medication which the doctor gave 
me; some sort of a pill. I don’t know what it is. 

Dr. Harrell advised my going away. 

Mr. Horning: Just a minute. I object. That is 
not responsive to the question. 

Mr. Campbell: I 'have asked her what she did af¬ 
ter that. 

Mr. Homing: But you said— 

Mr. Campbell: I asked her what she did to at¬ 
tempt to regain her health. 

Mr. Horning: Well, the doctor’s advice to her, I 
don’t think it is material. It isn’t pertinent, and if 
it is, the doctor’s evidence is the best. 

The Court: I will let it stand. 

The Witness: May I continue? 

By Mr. Campbell: 

Q. You go ahead and continue, Mrs. Howard. 

27 A. The doctor advised my going away immediately 
when I got up and started to move around, but I 

couldn’t go away for several reasons. 

* * * 
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The Witness: The doctor advised my going away. 
The Court: All right. 

By Mr. Campbell: 

Q. Did you go away in response to his advice? A. Not 
then. 

Q. Did you later? A. Yes, sir. 

Q. Who went with you, if anybody? A. My husband 
went with me. 

Q. And where did you go? A. We went to the West 
Indies this winter. 

Q. Was that on the doctor’s advice? A. Yes, sir. 

Q. What advice did the doctor give you with regard to 
that? A. He advised me to go to a warm climate, away 
from anything that I knew or anybody that I knew, so that 
I could get ahold of myself. 

Q. How long were you away on that trip? A. 

28 We were away four months. 

# • # 

Mr. Campbell: All right. You state how much 
money you spent traveling. 

The Witness: We spent about $2,000. 

By Mr. Campbell: 

Q. During the four months’ period? A. Yes, sir. 

Q. Did you spend that living in expensive hotels or as 
cheaply as you could? 

Mr. Horning: I make the same objection. 

The Court: You may answer. 

The Witness: No, sir; we lived very inexpensive¬ 
ly. It is not expensive in the West Indies. Travel 
is costly, but living is not. 

By Mr. Campbell: 

Q. What compensation w T ere you getting from your em¬ 
ployment with WOL, Mrs. Howard? A. I had an 

29 arrangement with WOL by which they guaranteed 
me $300.00 a month and 30 percent of advertising 
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which I took in. It varied according to the season. Some 
months I made $500.00 and $525.00. Some months I wonld 
make nearer $400.00. 

* • • 

The Witness : Some months I would make better 
than $500.00 and some months I would make some¬ 
where approaching $400.00. It depended very much 
on the season, on what the advertising amounted to. 

By Mr. Campbell: 

Q. Is it fair to say that $400.00 was an average, or 
that it was not less than $400.00? A. It certainly was not 
less, Mr. Campbell. 

* * • 

Mr. Horning: Meaning certainly not less than 
$400.00 a month from WOL? 

Mr. Campbell: Yes. 

* * * 


38 Dr. J. Blaine Harrell, was called as a witness 
for and on behalf of the plaintiff and, having been 

first duly sworn, was examined and testified as follows : 
Direct Examination by Mr. Campbell: 

Q. You are Dr. J. Blaine Harrell? A. Yes. 

Q. And you are a physician in Washington? A. I am. 
Q. How long have you been practicing? A. Five years. 
Q. And your office, doctor, is where? A. 1801 K Street, 
Northwest. 

Q. You know Mrs. Eleanor Howard, the plaintiff in this 
case? A. Ido. 

Q. Did you treat her professionally, following 

39 the accident which occurred when she was struck 
by a Capital Transit streetcar on January 19, 1945? 

A. I did. 

Q. Where did you first see Mrs. Howard? A. In the 
emergency room at Emergency Hospital. 

Q. Was that on that date? A. That is correct. 
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Q. About what time of the day! A. About 5:15. 

Q. And what was her condition! A. She was fairly 
dazed mentally, although she was oriented as to time and 
place. She had a laceration on her occiput, the occipital 
region of the scalp. 

Q. Explain that, please. A. I can point better than I 
can explain. The occiput is the lower back part (indicat¬ 
ing). There were numerous bruises and abrasions all over 
the body. Without further examination, we sent her to 

X-ray, suspecting a fractured skull. 

• * # 

44 She was kept in bed for six weeks, when she was 
allowed out of bed. 

Q. Did you make any recommendations to her with re¬ 
spect to her subsequent treatment! A. I recommended 
that she should not return to work for a period varying 
between three to six months. 

Q. Did you recommend any other action on her part 
in her convalescence! A. No specific action. I just rec¬ 
ommended that she resume her activities as she felt able 
to. 

Q. Have you had occasion to see her from time to time 
since then! A. I have. 

Q. Will you state what you can with regard to the pro¬ 
gress of her recovery physically and as to the state 

45 of her nervous system! A. Well, physically she 
has recovered about as well as anyone could recover 

from such an extensive number of injuries. 

I would say emotionally and mentally she has recovered 

so far as the ordinary activities, daily activities, go. 

• # • 

Q. Can you state anything with regard to her present 
physical condition! A. Her present physical condition, I 
would say, is excellent. About the only residual she has 
is back pain, which is an off-and-on condition, since the 
accident. 
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Q. A residual nervous shock? A. To the extent she 
is unable to carry on her work. 

Q. How long is such a nervous condition apt to exist, 
in your opinion? A. I cannot answer that. 

Q. Why can’t you? A. It is an intangible thing 

46 and it may go on for years or months. 

• « . 

Q. Were the broken bones to which you have referred 
of a type that would produce suffering? A. You mean 
immediately? 

Q. Immediately and for some time afterwards. A. 
Immediately they are quite painful, but I would say after 
the three-months period she should expect a good recovery. 
Mr. Campbell: You may cross examine. 

CROSS EXAMINATION by Mr. Homing: i 

Q. In other words, Doctor, the type of injury that Mrs. 
Howard sustained was the type that after three j 

47 months she should be over it; is that not correct? A. 
With the exception of the f ractured skull. I wanted i 

to make that clear. That is an intangible thing, how soon 
they get over that. 

Q. Now, you felt when you treated her that she should 
be restored to her full activity within a period of approxi- j 
mately three to six months, did you not? A. I felt she 
should; that is correct. 

• • * 

I 

Q. Now, these fractures that you have spoken about, 
there were no depressions of the fragments in any of them; 
isn’t that correct? A. That is correct. 

Q. They were just simple fractures that nature takes 
some time to heal; three months, as you thought, 

48 about that time; isn’t that correct, sir? A. That is 

' ! 

correct. 

Q. And this residual that you have spoken about, or 
back pain, that is something that is purely subjective, is it 
not? A. That is correct. 
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Q. And by subjective I mean there is net anything on 
Mrs. Howard that to you, as a doctor, would show any rea¬ 
son why she should have a back pain; isn’t that correct? A. 
That is correct. 

Q. And all you know as to whether or not she does 
have any back pain now is what she tells you? A. That is 
correct. 

Q. And there is no way for you to test it? A. No, sir. 

Q. Now, the same is true respecting her emotional in¬ 
stability; isn’t that correct, sir? A. That is correct. 

Q. That is something purely subjective? A. That is 
right. 

Q. It varies with different people. You say you recom¬ 
mended to her that she should not return to work for a 
period of approximately three months after the accident? 
A. That is right. 

Q. And you felt at that time when you made that 
49 recommendation that from the injuries she sustain¬ 
ed, she should make a full and complete recovery and 
go back to the type of work which she was doing within that 
period; isn’t that correct? A. I felt so. 

Q. You felt so at that time? A. That is right. 

Q. And that was based, of course, upon your experience 
as a physician, treating other people similarly injured? A. 
That is correct. 

Q. Now, you didn’t recommend to her that she take a 
trip to the West Indies, did you? A. Not specifically; no, 
sir. 

Q. Did you make any recommendation about going away 
from Washington during this period of three months? A. 
Yes, sir. 

Q. What was that recommendation? A. She tried 
working a little while and— 

Q. I said, what was the recommendation? A. I recom¬ 
mended she take an additional period of rest. 
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Q. When did you make that recommendation? A. I 
cannot give you the exact date. I would say it was four 
months after the injury, approximately. 

Q. And within that three to -six months’ period? A. 
Uh-huh. 

50 Q. And specifically you didn’t recommend to her 
that she and her husband take a cruise down to the 

West Indies and spend four months, did you? A. Not 
specifically; no, sir. 

Q. You recommended to her that during this—strike 
that. Now, the treatment that you accorded to her after 
you had been to her home was bed rest and sedation, ac¬ 
cording to your testimony. That is the normal treatment 
for an injury of this character sustained by anyone, is it 
not? A. That is right. 

Q. That is the only treatment known to medical science, 
is rest and let nature heal; isn’t that correct? A. That is 
correct. 

Q. By sedation you meant something for her nerves; 

is that right? A. Nerves and pain. 

# * # 

51 Q. Now, have you taken any subsequent X-rays 
after these original ones that you have testified 

about, in connection with your treatment of Mrs. Howard? 
A. No, sir. 

Q. So that you are not able to tell us now whether or 
not the various fractures have healed; is that correct? 
A. I would say clinically you could say with cer- 

52 tainty that they have healed. 

Q. With certainty they have healed? A. That 
is correct. 

Q. And that would be your opinion irrespective of any 
X-rays? A. That is right. 

Q. And that is the reason why you took no X-rays after 
the original ones; isn’t that right? A. That is correct. 
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Q. You felt, as a doctor, that you could see by looking 
at her that all of her fractures had been healed, and there 

was no necessity to take an X-ray? A. That is correct. 

# # • 

53 Q. Did you at any time recommend the employ¬ 
ment of a Swedish masseur? A. I can’t answer 
that question by yes or no. 

Q. Well, my question was simply whether you recom¬ 
mended it. A. No, I didn’t recommend it. 

Q. You did not recommend it. Of course, during all of 
this period of time you have maintained your office in Wash¬ 
ington? A. Yes, sir. 

55 The Witness: She was getting physiotherapy 
from a physiotherapist, and she asked me if I would 
permit her to go to a Swedish masseur and I said 
certainly. That was all there was to it. 

By Mr. Campbell: 

Q. You say you saw her a year after the accident to 
treat her. Did she then show residual effects from the ac¬ 
cident? A. I thought so. 

Q. In your statement with regard to the fact that she 
might be completely recovered within three to six months, 
was that the qualification you wanted to make of it, or did 
you have a qualification you wanted to make? A. Yes. 

Q. Will you make the qualification now, whatever it 
was? A. After about a year she came in and said she still 
felt emotionally unable to carry on her work since the ac¬ 
cident, and I went over her again and assured her that phy¬ 
sically she was all right, but that she should try not to over¬ 
tax herself so far as the type of work she did. That was 
all there was to it, she just didn’t feel like resuming her 
work, emotionally, or so far as her mental attitude went. 
Q. Now, is that a normal result from such an accident? 

A. I wouldn’t say it is a normal result. 

* • # 
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56 By Mr. Campbell: 

Q. Apply it to the fractured skull in this instance 
and state what residual effects resulted following such 
fracture as you have indicated. A. I would say that 
it interfered with her ability to carry on the high- 

57 tension type of work to which she was accustomed to 
doing. 

Q. When you said certain effects might remain definite¬ 
ly, is that the type of effect you have reference to? A. That 
is correct. 

Q. Now, you said in response to a question whether you 
recommended that she take a trip to the West Indies, and 
I think you said not specifically. Did you make any recom¬ 
mendation with respect to a trip in the sun? A. I recom¬ 
mended that she get away and take a vacation. 

* # * 


60 Eleanor Howard, the plaintiff, resumed the stand 
in her own behalf, and having been previously duly 

sworn, was examined and testified further as follows: 

Direct Examination (Resumed) by Mr. Campbell: 

Q. I neglected to ask you one question, Mrs. Howjard 
What is your age? A. I will be 45. 

Mr. Campbell: You may examine. 

CROSS EXAMINATION by Mr. Horning: j 

Q. Did you say you would be 45? A. Yes. 

Q. When? A. November 13th. 

Q. I realize it is embarrassing for a lady to disclose her 
age. I did not ask you that. Isn’t it a fact you were born 
November 3, 1896?, in Chicago, Illinois? A. November 
13. 

61 Q. 1896? A. No, sir. 

Q. Didn’t you file an application for employment 
with Station WOL here in this city, in which you gave your 
date of birth as November 13, 1896? A, Does 1896 make 
me 45 years old? 
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Q. I am asking you, didn’t you file an application with 
Station WOL for employment as a commentator in which 
one of the questions was, “State your birth date,” and to 
which you replied, “November 13, 1896? A. Whatever I 
stated in the statement, Mr. Horning, was the birth date. 

Q. And was that correct, 1896? A. If that is what it 
says on there, that is correct. What does that make me ? 

Q. Does that make you 45 years of age? A. What does 
it make me? 

The Court: That would mean that you would have 
completed the 49th year in November 1946. 

The Witness: Yes. 

By Mr. Horning: 

Q. And not your 45th year. A. No. My 49th year. 

Q. And you were mistaken in that? A. Yes, sir. May 
I comment here? 

Q. No. You have answered. Thank you. 

• • • 

62 Q. Is your recollection about your income being 
certainly not less than $400.00 a month from Station 

WOL— A. Your Honor, I have to explain that. I can’t 
answer yes or no. 

# • m 

63 By Mr. Horning: 

Q. Now, all of the income that you had at or 
about the time of this accident came from Station WOL, 
did it not? A. No, sir. 

Q. Who paid you anything else? A. I have to explain 
this. Can I answer yes or no and stop? 

The Court: Just a minute. You may explain it. 

64 The Witness: Thank you, sir. 

In a radio program of this sort, you get a base 
salary from the station and there are innumerable 
other incomes. There are advertising records which 
I made in great number, electrical transcriptions we 
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call them in this business, and so forth. There is a 
program on the Mutual network which I have often 
took when there was an interview from Washington, 
for which 1 was paid considerable. Those were not 
paid by WOL. That is income from the radio pro¬ 
gram but not from the station. 

By Mr. Horning: 

Q. This 30 percent commission that you told us about 
on your direct examination, that came from WOL, did it 
not? A. Yes, sir; that came from WOL. 

Q. And did that, added to the $300.00 guarantee, equal 
$400.00 a month? A. That, no. But what I earned from 
all directions of the program came to over $400.00. 

Q. How much did you earn on commission from Station 
WOL? A. That you would undoubtedly have records from 
WOL on. I couldn’t possibly give you an approximation. 

Q. Did it run $100.00 a month? A. I couldn’t possibly 
tell you. The statement is there. Whatever it is. They 
keep a record of it. 

Q. When you testified, then, in direct examina- 
65 tion, and similarly at your pretrial deposition, you 
had reference to your entire income; is that right? 
A. Yes. 

Q. Can you give us the names at or about the time of 
the accident of any person who paid you money for services 
in addition to Station WOL? A. There is a program on 
the Mutual Broadcasting called—sorry, I have to think 
about it. I don’t think I can remember the name of it. It 
is a morning program which is broadcast from New York on 
which I did the Mutual pick-up. I am extremely sorry, but 
I can’t remember the name of it. It is a sponsored pro¬ 
gram, and it has been so long. 

Q. Did Station WOL make the collection and then pay 
you? A. No. It comes directly from the sponsor in Phila¬ 
delphia, 


Q. Now, your 30 percent commission that you were talk¬ 
ing about, from Station WOL, amounted to a very little 
bit of money per week, did it not? A. What is a little bit 
of money? 

Q. Well, would you say $20.00 a week? A. Oh, no; it 
was a great deal more than that. 

Q. Was it $50.00 a week? A. 1 don’t understand the 
question. 

* * « 

66 Q. Didn’t you tell us you had a base salary— 
A. I told you 1 had a guaranteed salary of $300.00 a 

month, but the whole thing is worked out on a commission 
basis. 

Q. Then the excess over $300.00 a month, did that 
amount to $20.00 a week? A. Some months I imagine it 
did. 

Q. Did it amount to as much as $50.00 a week? A. 
$200.00 a month, or over? No, never. 

Q. It never did? A. No. 

Q. The income from WOL was the $300.00 a month? A. 
Guarantee. 

Q. Plus some little bit extra on account of this 30 per¬ 
cent commission? A. That is right. 

Q. Now, when you left the station in June of 1945, there 
was some argument between you and the station respecting 
the commission, wasn’t there? A. Yes, sir. 

Q. The station claimed that it was only required to pay 
you 10 percent and you insisted upon 30 percent; 

67 isn’t that correct? A. May I explain that? No, that 
is not correct. 

The Court: Well, just a minute. That is not 
material here. Exclude it. 

Mr. Homing: May I approach the bench and make 
an offer of proof? 

The Court: Very well. 
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(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows): 

Mr. Horning: She has claimed that she was un¬ 
able to work. She went back to resume her work 
and she had to give it up due to her physical condi¬ 
tion on June 1, 1945. The fact is that she left be¬ 
cause of a dispute with the management of Station 
WOL, she claiming 30 percent and they claiming 10 
percent. 

The Court: I have it that she was generally on 
this salary business guaranteed $300.00 a month. 
Some months she made $500.00, some months $400.00. 
She will say and she did say in answering the ques¬ 
tion, that her salary averaged $400.00 a month. Then 
she further testified that she was paid throughout 
her illness until she left in June 1945. 

Mr. Horning: I understood her to say she was 
paid the guarantee. 

The Court: Yes, $300.00. 

Mr. Horning: But she lost the excess, which she 
68 said averaged around $400.00 a month. 

The Court: Now, is this question to show that she 
had a dispute with them at the time she left, about 
the commission? 

Mr. Horning: Yes, and she left for that reason 
and not because of health. 

Mr. Campbell: I object to that, if your Honor 
please. 

The Court: Insofar as it bears on that aspect of 
the matter, the question may be asked. We don’t 
want to get into a collateral matter. 

If counsel’s purpose is to bring out the fact that 
the reason why she left was because of a dispute with 
her employer, rather than because of her physical 
inability to perform her work, it is all right. 
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Mr. Campbell: I agree with that. 

(Counsel returned to the trial table.) 

* * * 

69 The Witness: My answer is no, that is not correct. 

I would like to explain it if I could. 

• • • . 

70 CROSS EXAMINATION (Resumed) by Mr. 
Horning: 

Q. I was asking you at the conclusion of the morning 
session about your income as to the 30 percent commission 
and the 10 percent commission. A. Yes, sir. 

Q. I believe you said that there was some disagreement 
in June between you and the management about the com¬ 
mission. A. I would like to explain that if I can. 

Q. Very well. A. Thank you. When I joined WOL, 
the Cowles Bros., who own it now, were not the owners. It 
was owned by Mrs. Mark, and the arrangements I made 
with the WOL people at that time was that I was to get 30 
percent of anything taken in on ray program. A minimum 
of $300.00 was to be paid me. When the Cowles Bros, came 
in, which they did about a year, I think, before I left, 

71 somewhere around there, they took over all the con¬ 
tracts, as they stood, with everybody in the station. 

We had never any occasion to mention it. There was no 
discussion of it at all until the spring of 1945, when I de¬ 
cided to leave. Then I went in to the bookkeeper to see how 
I stood with him. They told me I had a balance due from 
December. So I went to Mr. Casey, who was then assistant 
manager, and told him I had the balance due, had the fig¬ 
ures which they gave me, and that it was 30 percent over 
and above what I had drawn. He said he understood it was 
10 percent and he would call the bookkeeper, who had been 
bookkeeping during the previous ownership. 

He did, and that bookkeeper told him that my arrange¬ 
ment had been 30 percent. Mr. Casey was quite upset about 


it and it didn’t seem to be a very great deal of money, so I 
told him to give me what I thought was due me, and I took 
the check, which was not 10 percent. It may not have been 
a full 30. j 

Q. You are talking about that transaction in June of 
1045 ? A. It was in June, going back to December. He 
said, “Why didn’t you collect it in January?” And I said, 
very obviously because I was in the hospital. 

Q. The total amount, then in dispute, was the sum of 

$37.00, was it not? A. I don’t remember. 

# * # 

73 Q. Now, you recall your pretrial deposition being 

74 taken? A. Yes, sir. 

Q. In Mr. Campbell’s office; do you not? A. 

Yes, sir. 

Q. And the guarantee is this $300.00 a month which 
WOL paid you and that was the major portion of your in- ! 
come, was it not? A. Oh, yes, sir. Surely. 

Q. Didn’t you testify under oath in your pretrial depo¬ 
sition that the guarantee constituted only a small portion of | 

vour income? A. I don’t think I could have said small 
- 

portion. | 

Q. I will ask you if this question was not asked by me 
to you, reading from page 21 of the deposition, and if you 
didn’t reply this way: 

“Question: Between the date of the accident on | 
January 19, 1945, and April 1945, had you lost your 
income from the radio station? 

I 

“Answer: 1 had lost the major portion of my in- j 
come. There was a small guarantee above which I 
made my money, and that guarantee they paid me 
during the ten weeks.” 

A. Y"es, sir. 

Q. Was that question asked and did you answer it in 
that way? A. Yes, sir. 
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Mr. Campbell: Would you mind asking the next 
question? 

75 Mr. Horning: I am. Just a minute. 

By Mr. Horning: 

Q. When you referred in this language that “I had lost 
the major portion of my income/’ you meant the portion 
over and above the $300.00 a month guarantee, did you not? 
A. Well, that is a kind of a fine point. I don’t really know 
what you mean by that. 

Q. Well, that was your answer, was it not? A. Well, 

if it is my answer, it is undoubtedly so. 

* • • 

Q. When you referred in your pretrial deposition to 
your April check and to your May check, 1945, you meant 
the check from WOL, did you not? A. I have no idea what 
I meant. What did I say? 

Q. Well, when you referred to “my April check.” A. 
No, I would mean my April income, I am quite sure. 

Q. Do you use “income” as synonymous with 

76 “check”? A. Well, I am not a grammatic expert. 

Yes, I should think I could mix myself up that way. 

• • • 

Q. Now, what is your present recollection respecting the 
amount of your check for the month of April 1945, from 
WOL? A. It would be probably—probably—the $300.00 
guarantee. It may have been more, but it couldn’t have been 
less. 

Q. Now, your May check from the same source? A. It 
was more. 

Q. How much was that? A. I don’t know. 

Q. Did you know when you gave your testimony in this 
deposition? A. No, I think I explained to you at that time 
that I had no records, that we were living in a trunk, and 
that I had no records or no recollection whatever of 

77 what the wages paid me were but that WOL had them 
and you had them. 
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Q. Now, let me refresh your recollection and see if you 
recall this question being asked of you by me at the time 
of that pretrial deposition, and this being your answer: 
“Explain for the record what that finally was and how 
much you lost during that interval of time.” Referring 
back to the prior question which 1 read to you, namely, 
the time from January 19, 1945, to April 1945. 

Now, I asked you the question: 

“Question: Explain for the record what that fi¬ 
nally was and how much you lost during that interval 
of time.” 

I will ask you if you didn’t reply this way: 

* • # 

“Answer: I was guaranteed $300.00 a month 
above which I got thirty percent on any business 
that came into my program. That varied. I mean, 
the income varied. During the period I was back in 
April and May, six weeks that I was back, as I re¬ 
member it I took in about $525.00 a month. I think 
78 my April check was something better than $500.00, 
and I think my May check was either $500.00 or 
more.” 

By Mr. Horning: 

Q. Now, I ask you, when you referred to your April 
check and your May check, did you not mean your check 
from WOL? A. I am not sure that I did and I am not sure 
that I didn’t. I may have meant my income and I may have 
meant WOL. I think they paid me that much. That is my 
recollection. 

Q. Your present recollection is that WOL paid you that 

much? A. I think they paid me, yes. 

* * * 

80 Q. Now, you have testified here today, as I under¬ 
stood your testimony on direct examination, that the 
door of this streetcar hit you? A. Yes, sir. 
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Mr. Campbell: Would you mind asking the next 
question? 

75 Mr. Horning: I am. Just a minute. 

By Mr. Horning: 

Q. When you referred in this language that “I had lost 
the major portion of my income/’ you meant the portion 
over and above the $300.00 a month guarantee, did you not? 
A. Well, that is a kind of a fine point. I don’t really know 
what you mean by that. 

Q. Well, that was your answer, was it not? A. Well, 

if it is my answer, it is undoubtedly so. 

• • • 

Q. When you referred in your pretrial deposition to 
your April check and to your May check, 1945, you meant 
the check from WOL, did you not? A. I have no idea what 
I meant. What did I say? 

Q. Well, when you referred to “my April check.” A. 
No, I would mean my April income, I am quite sure. 

Q. Do you use “income” as synonymous with 

76 “check”? A. Well, I am not a grammatic expert. 

Yes, I should think I could mix myself up that way. 

• • • 

Q. Now, what is your present recollection respecting the 
amount of your check for the month of April 1945, from 
WOL? A. It would be probably—probably—the $300.00 
guarantee. It may have been more, but it couldn’t have been 
less. 

Q. Now, your May check from the same source? A. It 
was more. 

Q. How much was that? A. I don’t know. 

Q. Did you know when you gave your testimony in this 
deposition? A. No, I think I explained to you at that time 
that I had no records, that we were living in a trunk, and 
that I had no records or no recollection whatever of 

77 what the wages paid me were but that WOL had them 
and you had them. 
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Q. Now, let me refresh your recollection and see if you 
recall this question being asked of you by me at the time 
of that pretrial deposition, and this being your answer: 
“Explain for the record what that finally was and how 
much you lost during that interval of time.” Referring 
back to the prior question which 1 read to you, namely, 
the time from January 19, 1945, to April 1945. 

Now, I asked you the question: 

“Question: Explain for the record what that fi¬ 
nally was and how much you lost during that interval 
of time.” 

I will ask you if you didn’t reply this way: 

* * • 

“Answer: I was guaranteed $300.00 a month 
above which I got thirty percent on any business 
that came into my program. That varied. I mean, 
the income varied. During the period I was back in 
April and May, six weeks that I was back, as I re¬ 
member it I took in about $525.00 a month. I think 
78 my April check was something better than $500.00, 
and I think my May check was either $500.00 or 
more.” 

By Mr. Horning: 

Q. Now, I ask you, when you referred to your April 
check and your May check, did you not mean your check 
from WOL ? A. Iam not sure that I did and I am not sure 
that I didn’t. I may have meant my income and I may have 
meant WOL. I think they paid me that much. That is my 
recollection. 

Q. Your present recollection is that WOL paid you that 

much? A. I think they paid me, yes. 

• * * 

80 Q. Now, you have testified here today, as I under¬ 
stood your testimony on direct examination, that the 
door of this streetcar hit you? A. Yes, sir. 
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Q. Is that correct? A. Yes, sir. 

Q. In this same pretrial deposition you did not testify 
that way, did you? A. I—you can read it, sir. 

Q. I am asking you whether you testified in your pre¬ 
trial deposition at any place that the door of the 

81 streetcar hit you. A. I thought I did. I certainly 
should have. I have never been confused in my mind 

about it. 

Q. You have never been confused? A. No, sir; I have¬ 
n’t. 

Q. And you have a positive recollection; is that correct? 
A. Yes, sir; I have a positive recollection. 

Q. Then your recollection was very bad on May 16,1946, 
when your pretrial deposition was taken, wasn’t it? A. I 
don’t know. It depends on what I said. 

Q. Well, do you recall whether or not you said that you 
had no clear and definite recollection as to how the accident 
happened? A. I couldn’t have said that, sir. Except 
shortly after I was hit. I could certainly not have said it 
when I was on my feet and knew what I was talking about. 

Q. All right, you are very positive, as you testified to¬ 
day, that the door of the streetcar hit you? A. Yes, sir. 

Q. I will ask you if your own counsel, Mr. Campbell, at 
the time of this pretrial deposition, didn’t ask you this ques¬ 
tion, and if you didn’t reply this way: (Reading from page 
27 of your pretrial deposition, in Mr. Campbell’s office, on 
Thursday, May 16, 1946.) 

“Question: What were you struck by the front of 

82 the car with? 

“Answer: It must have been the front of the 
car.” 

A. I corrected that later. 

Q. Was that question asked you and did you reply in that 
way? A. Yes, and that was corrected. 
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Q. Now, didn’t Air. Campbell in the same pretrial depo¬ 
sition ask you about this door, and didn’t you say in sub¬ 
stance that as you started to reach for the door to put your 
hand on the door, that the door disappeared? A. May I 
answer that without yes or no? 

Q. Didn't you testify that way? A. I don’t know. If it 
is there, yes; but that isn’t what I meant. 

Q. If you testified that way, was it correct? A. Well, 
of course, 1 know that you are trying to confuse me— 

Q. I beg your pardon; I am trying to get from you just 
your answers, your best recollection of what you told us in 
your pretrial deposition last Afay. A. Well, I am trying 
to answer you. 

Q. Now, I will ask you, then, again, didn’t you tell us 
in that pretrial deposition that your theory of how this 
accident happened was that you reached for the door 
83 and the door just disappeared? A. I think what I 
testified to— 

Q. Did you answer that way? 

The Court: If you can tell us whether or not you 
can answer that way, say so. 

If you cannot recollect what your answer was, say 
so. 

The Witness: All right, then. I cannot recollect. 

By Mr. Horning: 

Q. I will ask you didn’t Afr. Campbell ask you this ques¬ 
tion, from page 27 of the deposition: 

“Question: When you said you approached the 
car to get on the car, I believe you stated that the 
door, so far as you know, just disappeared? 

“Answer: Yes.” 

A. Certainly. 

Q. That was your testimony? A. Well, I was hit, so it 
disappeared. I couldn’t be there otherwise. 
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Q. Now, you were positive in your testimony this morn¬ 
ing that the streetcar door opened, were you not? A. Yes, 
sir; very positive. 

Q. Were you similarly positive at the time we took your 
deposition in May? A. Yes, sir. 

Q. Now I will ask you if this question wasn’t 

84 asked you, reading from page 28 of the pretrial depo¬ 
sition, and if you didn’t answer this way: 

“By Mr. Campbell: 

“Question: If you were struck by the front of the 
car, the car would have to be a little bit east of you? 

“Answer: Yes. 

“Question: What is your recollection of that? 

“Answer: I thought I made it as clear as I could, 
Mr. Campbell. You see the car was coming behind 
me and slowing down to a stop. I would have to step 
toward the car. Now, I would have to step toward 
the place where the door was being opened for me, if 
it was opened.” 

Did you testify that way? A. Of course. Certainly; 
there was no question about it being opened. 

Q. What did you mean in here when you said you would 
have to step from the place where the door was being opened 
for you, “if it was opened”? A. There is a great deal of 
difference in your interpretation. I undoubtedly did not 
say “if it was opened.” I undoubtedly said I would step 
toward the place where the door would be opened if it were 
opened. 

Q. Now, when you said, “ if it was opened, ’ ’ didn’t 

85 you mean that? A. I probably said “if it were 
opened”. 

Q. I will take that correction, though the reporter taking 
it down has it “if it was opened.” 

Yon were not positive at that time that the streetcar door 
was opened? A. Oh, yes, sir. I have never been un posi- 
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tive about that. Just as positive as that I didn’t step down 
off the platform. 

Q. Now, this whole picture isn’t very clear in your mind, 
is it? A. I would say it was as clear as it could be after 
that kind of an accident; yes, sir. 

Q. Didn’t you say in your deposition that the picture 
was only clear to a point ? A. Certainly, to the point where 
I was hit. 

Q. Do you have a definite recollection of, for instance, 
the course that you took when you left the White House? 

A. Yes, sir, I have a recollection, because I went to the 
White House very often and always took the same course. 

Q. Do you remember me asking you this question, read¬ 
ing from page 4 of the record: 

“Question: When you stepped on the platform 
which portion of the platform did you first step up 
on? 

“Answer: That is difficult for me to answer. Do 
86 you mean the middle or the end of the platform? 

“Question: Yes. 

“Answer: As nearly as I can remember, and this 
is not definite, I came from the—let me see.” 

Did you answer that way? A. Well, you have it. Of 
course I did. 

Q. "When you say that it is not definite, you meant that 
you had no clear recollection of the course that you pursued, 
did you not? A. Mr. Horning, I question whether anybody 
could remember fifteen minutes ago whether he had mount¬ 
ed a platform from the center, the back, or the side. I re¬ 
member very distinctly getting up from the platform at 
that point at the end, because T walked there. Now, what is 
the difference whether I put my left foot up or my right 
foot? * I 

Q. Now, do you recall, directing your attention here to 
the blackboard, do von recall that vou walked from the 

• 4 i 
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White House across Jackson Place, and waited there for 
a light? A. There isn’t any Jackson Place there at the 
the White House. There is a barricade between it, or there 
was during that period. A barricade between it and the 
State Building. 

Q. There is a street that runs between the State, War 
and Navy Department Building and the White House 
grounds? A. But it was barricaded at that point. 

87 Q. Well, however, there is a street there? A Yes. 

Q. You came out of the White House, did you, 

and walked this way (indicating on blackboard)? A. I 
didn’t come out of the White House. I came out of the 
Administrative Building at this end, which is slightly away 
from the White House. 

Q. Yes. A. And I came down the path and stepped 
past the barricade at that point and crossed the street. 

Q. When you say you crossed the street, do you mean 
that you went from this corner, indicating the southwest 
corner, across Pennsylvania Avenue, to a point about in the 
middle of Pennsylvania Avenue where my finger is (indi¬ 
cating) ? A. A point where I would conveniently reach the 
platform. 

Q. Well, the platform at that time was considerably a 
distance to the west of that street intersection, was it not? 
A. You have drawn it that way. 

Q. Was that correct? A. I don’t know, sir. 

Q. Do you recall you walked parallel to the streetcar 
tracks to the platform or did you come across the street, 
walk on the north side of Pennsylvania Avenue and 

88 then cross over to the platform? A. My recollection 
is that I came down to the platform and crossed over. As I 
said before, I question anybody’s being able to remember 
that too accurately, but that is my recollection, and it is 
pretty clear. 

Q. Your recollection is pretty clear that you walked this 
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way (indicating) 1 ? A. That would seem to me to be the 
normal thing to do. 

Q. Not whether it was normal, but whether you did it 
on this occasion. A. Yes, I did. 

Q. Now, when you stepped up on this platform and 
walked in a westerly direction on the platform, you were 
walking in approximately the middle of the platform by its 
width, were you not? A. Somewhere around there. I 
wouldn’t say one way or the other. 

Q. How far had you walked in approximately the middle 
of the platform before you came to a stop or something hap¬ 
pened? A. Well, the recollection at that point is not clear 
to me, but certainly what has been said and which I suppose 
is acceptable, was that the accident happened in front of 
Blair House. That is where I was picked up. 

Q. You mean Blair House? A. Yes, Blair House, 
89 somewhere within that distance there. 

Q. Now, your best recollection is that you were 
walking in the middle of this platform until you arrived at 
a point approximately opposite Blair House; isn’t that cor¬ 
rect? A. That is right. 

Q. That platform at that time was over four feet, be¬ 
tween four and five feet wide, was it not? A. I will take 
your word for it. 

Q. Well, there was plenty of room for you walking down 
that way on the middle of this platform for a streetcar to 
have passed you on your left? A. Certainly. 

Q. Without coming into collision with it? 

Mr. Campbell: We will stipulate as to it. 

Mr. Horning: It is 4 feet 8 inches. 

Mr. Campbell: So stipulated. 

By Mr. Horning: 

Q. Now, when you crossed from the southwest corner 
over into the vicinity of Pennsylvania Avenue, you observed 
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the car over here on the east side of Jackson Place, did you 
not? A. I did, yes, sir. 

Q. The streetcar was on its tracks and it stopped on the 
east side of Jackson Place? A. Yes. 

90 Q. Isn’t that right? A. That is right. 

Q. And there was a red light showing on this cor¬ 
ner at that time for the streetcar, was there not (indicat¬ 
ing)? A. Well, the red light would be on this corner, 
wouldn’t it? 

Q. I indicate the northwest corner, or do you say it was 
this corner, the northeast corner (indicating) ? A. I don’t 
know. I should think it would be in that one. 

Q. Well, the streetcar was waiting for a red light? A. 
Yes. 

Q. And consequently a green light for you? A. That is 
right. 

Q. And so you proceeded across and then walked to¬ 
ward the platform, mounted the platform, realizing that 
the streetcar was behind you? A. Yes, sir. 

Q. And was coming in that same direction in which you 
were walking? A. That is right. 

Q. That was a Potomac Park streetcar, was it not? A. 
Yes, sir. 

Q. This was during the war? A. It was January. 

91 Q. January 1945? A. Yes. 

Q. And you, as most other people, were using 
streetcars and busses, were you not, rather than your own 
prviate car? A. Yes, sir. I had no private car. 

Q. This streetcar, had you gotten on it, the Potomac 
Park streetcar, it would have taken you to Nineteenth and 
— A. GorF. 

Q. G or F? A. Yes. 

Q. Down near the Navy Department Building? A. That 
is right. 

Q. The end of the route where the streetcar makes a 
circle and starts back? A. Yes. 
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Q. And tiiat was about three and a half blocks from 
where you were living at that time, was it not? A. Well, 
Nineteenth to Twenty-second, that would be three blocks. 

Q. And you lived at 013 Twenty-second Street, between 
FandG? A. Yes. 

Q. So you would have had about three and a half 

92 blocks to walk after getting off the streetcar? A. 
That is right. 

Q. So you also had used busses in going downtown, 
hadn’t you? A. Yes. 

Q. And you used an R-6 bus? A. Yes. 

Q. And the R-6 bus would take you within a half block 
of your house, wouldn’t it? A. Well, when you got it. 
The Court: Now, she didn’t take an R-6 bus. 

Mr. Horning: Well, may I ask this question, 
whether the R-6 bus would have taken you closer to 
your home than the Potomac Park car? 

The Witness: Well, a taxi would have taken me 
right to the door. 

* # * 

93 Q. Now, directly across the street from this point 
where you were, in front of the State, War and Navy 

Department Building, there was a bus stop sign, was there 
not? And you had frequently from that area taken the 
R-6 bus to your home, hadn’t you? A. No. 

Q. This was the end of the route, was it not, of the 
R-6 bus? A. No, it went around. It went down and quite 
a distance around the park and back and up and down like 
this (indicating), and it took about three times as long as 
the streetcar. 

Q. The R-6 bus went from the State, War and Navy 
Department Building to the street between the Treasury 
and the White House, did it not? A. Yes. 

Q. And then turned one block? A. No, it went beyond 
that. It went down to where the car turns, as I remember 
it. 
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94 Q. To Fifteenth Street? A. Yes; and then goes 
to Constitution. 

Q. Then it came behind the State, War and Navy De¬ 
partment Building? A. Yes. 

Q. And comes back to Seventeenth Street and then 
north on Seventeenth to G and then west on G Street to 
Twenty-second and G Street? A. Yes. Well, you un¬ 
doubtedly know that route. 

Q. I am asking you. A. Well, it has been quite a little 
time, but that is my remembrance of it. 

Mr. Campbell: You didn’t mean south one block 
to get to Pennsylvania Avenue. It would be south 
three blocks. 

The Court: In any event, it arrived at the des¬ 
tination. 

By Mr. Horning: 

Q. Then it went west on G Street as far as Riverside 
Stadium, isn’t that right? A. I never took it. 

Q. When you took this R-^6 bus, you got off at Twenty- 
second and G Street? A. Yes, sir. 

Q. Within a block and a half of your house? A. Cer¬ 
tainly. 

Q. When you were standing here on the day in 

95 question, and just immediately before the impact, 
you were facing over toward the State, War and 

Navy Department Building, weren’t you? A. Well, may¬ 
be so. I would be naturally looking some place. 

Q. Were you in the position of seeing an Rr-6 bus stop¬ 
ped there at the time? A. I had no interest whatever in 
the R-6 bus. It took twenty minutes against five, and I 
would never have considered taking it. 

Q. You mean you could have gotten from this point to 
your home in five minutes? A. Much quicker. 

Q. Walking three and a half blocks ? A. I could have 
gotten home from walking three and a half blocks, and 
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taking that bus, that ride, that streetcar, much quicker than 
taking the other bus that goes around, besides which the 
walk from G Street to Nineteenth and Twenty-second is not 
an unpleasant walk and I frequently stopped and did mark¬ 
eting on the way home. 

Q. Isn’t it a fact that there was an R-6 bus standing 
there at that time? A. I don’t recollect seeing it, Mr. 
Horning. You say so, and I will take it for granted you are 
right. 

Q. Now, as you walked down this platform in 

96 this westerly direction, the streetcar was coming 
along slowly, was it not? A. Yes, I should say so. 

Q. Now, did you do anything? A. What do you mean? 
Q. Did you make any sign? A. Yes, sir. I raised my 
hand to stop the car. 

Q. Which hand did you raise? A. I would normally 
raise my right hand. 

Q. Do you have any recollection of whether you raised 
your right hand or not? A. No, but I have no recollection 
of raising my left, so it must have been my right hand. 

Q. Did you raise a hand? A. I certainly raised a hand. 
Q. And at that time you were here (indicating)? A. 
Yes, sir. 

Q. You knew, did you not, that when there were no cars 
at this platform, that normally the streetcar coming in 
would go all the way up to the west end of the platform? 
A. No, that has not been my experience in Washington 
at all. 

Q. Now, when this car arrived at the point of impact, 
were you surprised at its stopping at that point? A. 
No. May I explain that, or shall I just say no? 

97 Q. No, you have answered. Thank you. A. 0. 

K. 

Q. I will ask you if this question was not asked you 
in your pretrial deposition and if you didn’t reply in this 

way, reading from page 8: 

* 


* # 
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“The car stopped more quickly, more toward the east 
end of the platform, than I expected, and I had an idea 
I would have to walk to the west end to get on the car 
where they more normally stop.” Did you testify that 
way? A. Yes. 

Q. Didn’t you mean by that that you were surprised 
when the car stopped here (indicating)? A. No. 

Q. And that it didn’t continue more normally toward 
the west end? A. No, I would— 

98 Q. Where they more generally stop? 

The Court: No, that is a characterization by coun¬ 
sel and that will go out. 

Mr. Campbell: May the witness explain her an¬ 
swer? 

The Court: Counsel has said “wasn’t the witness 
surprised” and I say that is a characterization by 
counsel and it will go out and the jury will pay no 
attention to it. 

By Mr. Horning: 

Q. Do you recall the door opening and you moving 
toward the car? A. Yes, sir, X do. 

Q. .So that it is your recollection now that the car ac¬ 
tually came to a stop? A. My recollection is that the car 
stopped. 

Q. Now, did the car stop to the east of you or alongside 
of you or to the west of you? A. My recollection is that 
the car was coming slowly and that the door opened and 
it stopped, and I thought it stopped back of me; that I 
turned toward that direction maybe a step. 

Q. Now, when the car stopped, how far was it from you? 
A. Well, I think that I testified there, Mr. Horning that it 
was pretty difficult to decide how far. It was a step or two 
or three. I don’t know. I do remember stepping toward 
an open door. 
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99 Q. Didn’t you testify that it was approximately 
two feet away from you whenever the car stopped? 

A. Whatever I said there, sir, was my best recollection. 

Q. You have just now told us that the car stopped, you 
. turned and walked toward the door when it was opened; 
is that correct? A. That is right, sir. 

Q. Now, I will ask you if you didn’t testify in your 
pretrial deposition that you had no recollection of turning? 
A. I don’t think so. 

Q. I will ask you was the question asked, and did you 
answer it this way, reading from page 7: 

“Question: Do you have any recollection of con¬ 
sciously turning and facing the oncoming car when 
you signaled it to stop? 

“Answer: I have no recollection of turning.” 

Was that question asked you and did you reply in that 
way? A. Will you go on further? 

The Court: Just a minute. That is not the full 
answer, Mr. Horning. 

Mr. Horning (reading): 

“I would naturally do this sort of thing (illustrat¬ 
ing) to have the car stop for me to get on it.” 

The Witness: What did I do ? 

Mr. Horning: Illustrating. 

100 The Witness (raising right hand): That is what 
I did. 

By Mr. Homing: 

Q. You have a recollection of turning at this time, but 
in May when you testified, you had no recollection of turn¬ 
ing. Is that correct? 

The Court: That is not what the answer says. 

She said, “I have no recollection of turning.” 
And then she goes further and says, “I naturally 
would do this sort of thing (illustrating) to have the 
car stop for me to get on it.” 



By Mr. Horning: 

Q. Of course you heard the streetcar coming toward 
you? A. Yes. 

Q. As you walked writh your back toward it? A. Yes. 
It was an old car and very noisy. 

Q. This morning in your testimony I believe you said 
that you thought the streetcar stopped; is that correct? 
A. Yes, sir, I thought it stopped. I still think it did. 

Q. Did the streetcar stop? A. I thought it stopped. 

Q. Did you testify in your pretrial deposition that the 
streetcar did actually stop? A. I said, again, that I did 
think it stopped; whether I thought it stopped or— 

Q. I will ask you from page 8, was this question asked 
and did you reply this way: 

101 “Question: Do you have a recollection of the 
car door opening? 

“Answer: I have the very definite recollection of 
the streetcar stopping and the door opened.” 

That is your testimony? A. Yes, sir; that is my testi¬ 
mony. 

Q. That is what you testified then? A. Yes. I still say 
I thought it stopped. 

Q. When this streetcar came up to you and stopped, I 
believe you testified that you were not surprised at its 
position when it stopped? A. I asked permission to ex¬ 
plain that. If I can’t, I will just have to say I wasn’t sur¬ 
prised. 

Q. All right. A. There is an explanation that goes with 
that. 

Q. I see. 

Mr. Campbell: May she explain, your Honor? 

Mr. Horning: I have no objection to her explain¬ 
ing. 

The Witness: You haven’t? Well, thank you. 

When the car ahead of it pulled out, the streetcar 
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was coming behind it and I imagined at the time 
would do what streetcars usually do, that is, fill in the 
space. But the car went ahead and the man stop¬ 
ped, I suppose, for me. My experience has been in 

102 Washington that cars stop very often in the middle 
of the platform, sometimes at the end of the plat¬ 
form. But they don’t go all the way the length of 
the platform. I think that is a general experience 
with everyone. 

By Mr. Homing: 

Q. Now, as I understand your testimony today, and cor¬ 
rect me if I am in error, that when you arrived at a point 
approximately opposite the Blair House, you turned and 
you looked around—turned to the east—and you looked 
around and saw this streetcar stopped with the door open. 
A. I wouldn’t turn around this way, Mr. Homing (indi¬ 
cating). 

Q. If you were walking west, you would turn to your 
left, would you not? A. I would turn this way, yes (in¬ 
dicating). 

Q. And you indicate to your left? A. Yes. 

Q. And that would be turning toward the east? 

Mr. Campbell: Toward the south. 

Mr. Homing: Toward the south, and then subse¬ 
quently around toward the east. 

The Witness: I think I explained it to you. 

By Mr. Homing: 

Q. In other words, you were turning counter-clockwise, 
the opposite way from which the hands of the clock 

103 go; isn’t that correct? A. I was turning toward the 
left, toward the direction in which the car was 

coming, whatever the clock was. 

Q. That is right, and that would be toward the south. 
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toward the State, War and Navy Department Building? 
A. Yes. 

Q. And then did you turn around fully so you could 
see the car stop? A. I don’t think so. I couldn’t see any 
reason to turn around to see a noisy streetcar. 

Q. Well, at that time the car was east of you, was it 
not? A. Yes, sir. 

Q. You are clear in your recollection about that, aren’t 
you? A. Of course. The car was coming in that direc¬ 
tion. 

Q. The car was back of you when it stopped, which 
meant that it was east of you? A. Yes. 

Q. Was this question asked you on page 10, and did you 
answer this way: 

“Question: When the streetcar stopped were you 
to the west of the car* with the car at your back? 

“Answer: Now, I should say under those circum¬ 
stances that the car had gone west of me (indicat¬ 
ing).” 

A. Yes, but I corrected that. 

104 Q. Well, were you in error when you testified that 
way, that the car had gone west of you? A. I think 
it is only fair to read on. 

Q. I am just asking what— 

The Court: Was there a correction made? 

Mr. Horning: No, sir. She was facing, she said, 
in a southwesterly direction. 

Mr. Campbell: If you will turn to page 28,1 think 
you will find that the witness corrected her testi¬ 
mony as to the direction. 

Mr. Horning: I didn’t get that impression, and 
this was your re-direct examination, Mr. Campbell. 

Mr. Campbell: At the bottom of page 28 of the 
testimony, your Honor, she explained it and stated 
that— 
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Mr. Homing (interposing): She says: 

“Well, if I wore going to turn toward the car 
and I were turning in a southwestern direction, then 
the car would have to be coming up toward me.” 

The Witness: That is right. 

By Mr. Horning: 

Q. I am asking you if you didn’t testify positively that 
the car was west of you? A. Well, I think I also explained 
in there that I was probably quite confused about east 
and west. 

The Court: Is it your recollection that you testi- 
105 tied in the manner the counsel now asks? 

The Witness: Well, if it is there, sir. 

The Court: Repeat your question. 

By Mr. Homing: 

Q. I will ask you if this was asked and you answered 
this way: 

“Question: When the car stopped, were you to 
the west of the car with the car at your back? 

“Answer: Now, I should say under those cir¬ 
cumstances that the car had gone west of me (indi¬ 
cating).” 

A. Well, whatever is there is what was said. 

Q. That was your testimony. 

Now, when this streetcar stopped, as you have testified, 
were you still in the middle of the platform? A. I can’t 
answer that. I should certainly say I was— 

Q. You have said you couldn’t answer. 

Now, when this car stopped, does this refresh your recol¬ 
lection as to its position? I read from page 11 of your 
deposition: 

“Question: At that point was the entrance to the 
west of you or alongside of you or east of you? 

“Answer: I should think it would be probably 
either alongside of me or certainly west 
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“Question: In other words, it was a little bit 
farther west? 

106 “Answer: Yes. It would have been from where 
I was.” 

Is that your testimony? A. Well, I think that, too, was 
corrected later. 

Q. Now, did you testify that way? A. I testified to 
anything you read, Mr. Horning. 

Q. Was it your recollection at that time that the street¬ 
car, the front of it, the entrance, had passed you and was 
west of you? A. I have never had any recollection of the 
streetcar passing me at any time. 

Q. Well, then, I will ask you further if at page 11 on this 
same point about the direction, if this question wasn’t 
asked you, and if you didn’t reply this way: 

“Question: After the car had stopped and the 
door had opened and you took one or two steps, as 
you have testified, in order to get aboard the car, did 
you walk in a southwesterly direction toward the 
open door of that streetcar? 

“Answer. Well, I imagine I must have. I don’t 
imagine that there was much walking involved. I 
have the feeling that I took a very short step to 
where I was going to go. I am not conscious of any 
walking at that point.” 

A. Now, anything that you read, Mr. Horning, I an¬ 
swered. 

107 Q. And you have a very definite recollection of 
the car coming to a stop? A. Yes, sir. 

Q. Now, when the car came to a stop, and the door 
opened, did you reach for the door? A. When the car 
came to—mav I— 

V 

Q. Can you answer that yes or no? 

When the car came to a stop, did you put out your hand 
to reach for the door? A. I can say yes or no, but it isn’t 
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the answer, because I don’t know whether I reached or 
not. 

The -Court: Well, your recollection is you don’t 
know; is that itt 

The Witness: My recollection is that I don’t know. 

May I say that I don’t know when I don’t know, 
your Honor? I am confused, you see. 

The Court: Well, if the question is in categorical 
form, you can answer yes or no, and I am quite cer¬ 
tain you will answer in that fashion. On the other 
hand, if it is a question that you cannot answer be¬ 
cause your present recollection makes it, and it ap¬ 
pears that you are unable to answer, you may say, 
“I have no present recollection.” 

The Witness: Thank you. 

The Court: When' you came to the door, did you 
reach for the door? 

108 The Witness: I don’t recollect. 

By Mr. Homing: 

Q. Beading from page 12 of the pretrial deposition: 

“Question: Are you conscious of the motorman 
closing the door? 

“Answer: The car slowed down and I reached 
forward to put my hand on the door. What happen¬ 
ed is just as I said. I felt this shock against my 
shoulder and I went over.” 

A. Yes, sir. 

Q. Now, is your recollection refreshed that you did reach 
for the door? A. Yes, sir. If that is what I said there, that 
is what I meant. 

Q. Now, do you have any consciousness of the door clos¬ 
ing? A. I have no consciousness after I was hit. 

Q. No. Do you have any consciousness at any time of 
the door closing? A. No. 


t 
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Q. You got the door open, and you are reaching for the 
door. Now, do you have any consciousness of it closing? 
A. No, sir. 

• Q. Now, didn’t you at that time state that your con¬ 
sciousness was, just before the accident, before you 

109 felt this pain, that you reached for the door and did 
not find the door there ? A. No. When I reached for 

the door I was hit. I found nothing. 

The Court: Reading from what page, Mr. Horn¬ 
ing? 

Mr. Horning: Reading from page 12 of the deposi¬ 
tion, your Honor. 

By Mr. Horning: 

Q. I am asking you if this question was not asked you 
and you did not reply this way: 

“Question: As you took your steps in a south¬ 
westerly direction toward the door, did you have any 
recollection of the door closing or being in the act of 
closing when you came in contact with it, as you have 
testified? 

“Answer: Well, you see, I hardly know how to 
answer that. There is no consciousness of the door 
closing, but there is consciousness of the door not 
being there—when you reach for it and it is not 
there.” 

A. Sure, naturally. 

Q. That was your testimony then? A. It still is. I 
reached and I got hit and there was nothing there. 

Q. Did you tell us at that time that you got hit by 

110 the door? A. You didn’t ask me that. 

Q. Did you tell us anywhere in there if you got 
hit by the door? 

The Court: Now, if your recollection is that you 
didn’t tell him that you were hit by the door, you can 
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answer. If you don’t know what you told him, just 
say “I don’t know.” 

The Witness: I don’t know. He has the record, 

t 

and I just don’t know. 

The Court: Well, you don’t know. 

The Witness: I don’t know. Thank you, your 
Honor. 

By Mr. Horning: 

Q. Was this question further asked right on that point? 

I will try to refresh your recollection about what you said 
in the deposition about how this accident happened. 

Reading from page 12: 

“Question: You saw the door and then it dis¬ 
appeared; is that it? 

“Answer: Yes. It was just there and I reached 
my hand for it and there was not anything to hold to. 

It is like you reach for something and it is not 
there.” 

A. That is right. 

Q. (Reading): 

* ‘ Question: Was it then you felt this pain in your 
shoulder? 

“Answer: I had this feeling of terrific pain and 
111 then a blur from there on.” 

A. Yes, sir. 

Q. Now, were you in the act of reaching for this door 
to catch ahold of part of the door or of the handle? A. 
That I cannot answer. That is a long time ago. 

Q. You have no recollection of why you were reaching 
for the door? A. Well, no, I have no recollection of why I 
reached for the door, except to enter a oar. 

Q. Well, when you enter a car, do you reach for a door? j 
A. Well, I don’t think I can answer that, counsel. I don’t 
think I know. 
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Q. Now, then, to further refresh your recollection at 
page 12, the last question at the 'bottom of page 12, and 
then the top of page 13: 

“Question: Do you have any recollection of tak¬ 
ing a step and there being no step there? 

“Answer: My recollection is reaching, seeing the 
door open, and putting my hand out for it to touch 
it in order to get on, and finding there was just not 
anything to hold to when I reached.” 

A. That’s it. 

Q. Is that your recollection now? A. It certainly 
is. 

112 Q. Well, then, the door disappeared? A. As I 
explained to you before. 

Q. Then can you explain why you testified on direct 
examination that the door hit you? A. Of course the door 
hit me. I have never said it did not hit me. 

Q. When the door disappeared and you never saw it 
again, how do you know the door hit you? 

The Court: Well, that is argumentative. That 
is for the jury to determine. 

The Witness: I should think so. 

Mr. Horning: Now, would you ask Officer Single- 
ton to step inside of the door, say nothing, and also 
Sergeant Chase, Mr. Marshall. 

(Thereupon the marshal brought the two officers 
into the court room, as directed by counsel.) 

Mr. Horning: Just stand there, officer. 

By Mr. Horning: 

Q. The officer on the left, facing you, the fellow in 
civilian clothes, is Officer Singleton. Do you recall seeing 
him shortly after the accident? A. Oh, no, sir. I saw 
nothing after the accident. 

Q. You didn’t see him at all? A. Why, I was uncon¬ 
scious. 
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Q. I mean at the Emergency Hospital, on January 19, 
1945. Didn’t you see Officer Singleton? A. I saw 

113 nothing at Emergency Hospital. 

Q. Put it this way: Did you have a conversation? 

A. It may have been, but I have no recollection of it. 

Q. Now, your recollection is not refreshed by looking 
at that gentleman? A. No, I don’t think I have any re¬ 
membrance of it. 

Q. Now, the other one in the Metropolitan Police uni¬ 
form is iSergean/t 'Chase. A. Yes, sir. 

Q. On January 20,1945, the day after this accident, did 
you see Sergeant Chase at Emergency Hospital? A. 
Well— 

Q. Do you recall seeing him? A. I do not recall. 

Q. Do you recall having any conversation in Emergency 
Hospital on that date, Saturday, the 20th of January, 1945, 
with that officer? A- No, sir. 

Mr. Horning: They may step outside now. 

(The officers left the courtroom.) 

By Mr. Homing: 

Q. I will now ask you if it -isn’t a fact, Mrs. Howard, that 
in the Emergency Hospital in the late af ternoon of January 
19, 1945, Officer Singleton, a representative of the A.I.U., 
the Accident Investigation Unit of the Metropolitan 

114 Police Department, didn’t call upon you? 

Mr. Campbell: I think the witness has testified 
she doesn’t remember seeing them. 

The Witness: I had no recollection for days. 

The Court: She said she had no recollection of 
seeing either of those two men. The answer is in¬ 
clusive. 

You mav further refresh her recollection. 

•> 

j 

By Mr. Homing: 

Q. Now, to refresh your recollection, do you recall 
Officer Singleton coming in and talking to you and asking 
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you about bow the accident happened? That it was his 
duty as a member of the Metropolitan Police Force to 
investigate, and he was trying to find out from you how 
the accident happened? A. I remember nothing that hap¬ 
pened at the Emergency Hospital for days. 

Q. And you don’t recall telling Officer Singleton in that 
conversation that you don’t know how the 'accident hap¬ 
pened? A. I recall nothing for days. I was unconscious. 

Q. Then on the following day, on Saturday morning, 
didn’t Officer Chase come to see you and ask you to explain 
to him how the accident happened, and you told him that 
you had no idea how the accident happened, or words to 
that effect? A. I had no ideas of any kind. I had a 
115 skull fracture. I don’t remember my nurses. 

The Court: Your answer is, you have no recollec¬ 
tion? 

The Witness: I have no recollection. 

By Mr. Horning: 

Q. Now, Mrs. Howard, according to your present recol¬ 
lection, how far away from you was the streetcar when it 
stopped? A. Oh, I thought we went into that and I said 
I didn’t remember the exact distance. 

Q. Well, could you approximate how far it was? A. 
No. I could say a few steps. 

Q. How many? A. I could say a few steps. 

Q. A few steps? A. Yes. 

Q. Now, as I understand your testimony, the streetcar 
stopped to the east, or back of you, and you turned around 
and faced the streetcar and walked toward it. Is that cor¬ 
rect? A. No, I don’t think that is quite correct. It is a 
general statement. I think my statement was that the 
streetcar stopped and the door opened, and that I turned 
toward the car. Now, whether I walked two steps or three 
steps or one step, I couldn’t say. 
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Q. Well, at least when you turned and walked 

116 toward the oar, you had to turn facing south, facing 
the State, War and Navy Building, and then you had 

to turn further facing east and then' take several steps 
toward the car; is that it? A. I don’t think I had to take 
several steps. 

Q. Well, you said a few steps. A. Yes. 

Q. By that do you mean more than one? A. I don’t 
mean more than one or less than one. I don’t recollect. 

Q. Well, you cannot give us any idea how far you walk¬ 
ed toward this streetcar which was stopped with the door 
opened? A. I can give you— 

Q. Is that it? A. I don’t recollect the number of steps; 
no, sir. 

Q. Now, when you approached the streetcar, is it 
still your recollection that you reached out for the door to 
catch ahold of it? A. Yes, sir. 

Q. And is it still your recollection that the door dis¬ 
appeared? A. It is still my recollection that I was hit at 
that point. 

Q. No. Is it still your recollection that the door 

117 disappeared before you were hit? A. Everything 
disappeared. 

Q. Did the door disappear before you were hit? A. I 
can’t answer that. I was hit and then everything stopped. 

Q. Well, there must have come a time when you saw the 
car start up to hit you; isn’t that right? A. Well, I can 
only repeat my testimony, which I will be very glad to 
repeat if you want me to. 

Q. No. I am trying to ask you if you have any recol¬ 
lection of the door closing. A. I have no recollection of 
the door dosing. 

Q. Your last recollection is of the door being open ; is 
that it? A. Yes, sir. 

Q. And was the streetcar then stopped? A. My recol- 
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lection is that the door opened, the car stopped and started, 
and I was hit this way. 

Q. You were hit by the door; is that it? A. That is 
my recollection. 

Q. Now, how far were you away from the edge, that 
is, the south edge of this loading platform, when that door 
came in contact with you? A. I have no recollection. 

Q. Were you still walking in the middle of the platform ? 
A. I was not walking when I was hit. 

118 Q. Were you standing still? A. I couldn’t have 
been hit by a streetcar if I were in the middle of a 

four- or five-foot platform. 

Q. You could be if you were in the middle of the tracks, 
couldn’t you? A. Yes, but not on a platform. 

Q. I am trying to get your recollection, that when you 
started toward the streetcar to get on it, as you now say, 
how far was the streetcar away from yau? A. I could only 
repeat what I said. 

Q. Several steps? A. I don’t remember. 

Q. As you walked toward that streetcar, taking your 
several steps, did you see the doors closed? A. I did not 
see the doors closed. 

Q. Your last recollection is the door opened; is that it? 
A. My last recollection is that the door was open. 

Q. And as the streetcar started, did he start with the 
door open, according to your present recollection? A. Yes, 
sir. 

Q. How far away were you from the streetcar at that 
time? A. I don’t know. 

Q. Were you as far as the distance that separates 

119 you and me? A. I don’t know. 

Q. Can’t you give us any recollection on it? A. 
Yes, I can give you a recollection. I have given you that 
several times. 

Q. I am trying to find out what distance separated you 
from the streetcar as it started up after it came to this stop, 
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how much distance separated it from you at that time- A. 
Well, when a streetcar comes along this way and you stop 
to get on the streetcar, and I say several steps, of course 
part of that is swinging around toward the streetcar, I 
mean that would be a step or two, wouldn’t it? When you 
get ready to go on the streetcar as the car stopped and the 
door opened, and you go to get on the streetcar, you can’t 
be far away. You have to be within a step or two of the car, 
don’t you? So I don’t know. That is what I think. 

Q. Mrs. Howard, I am not trying to argue with you. A. 
I understand. 

Q. I am trying to get your best recollection in guiding 
the Court and jury about how far away you were from the 
streetcar when it started up. A. I can’t give you any bet¬ 
ter than that, Mr. Horning. I am sorry. 

Q. Had it traveled only a matter of a foot or two 
120 at the time you claimed the door hit you? A. Well, 
when the door hit me, Mr. Horning, I must have been 
close enough to the door to have been hit. 

Q. Not what you must have been. A. All right, I was. 

Q. Just what your best recollection is. A. And when 
the door hit, the car must have been moving, and I must 
have been there to have been moved with it. 

Q. Are you reasoning this or giving us your recollec¬ 
tion? A. I am telling you the only thing that could be. I 
can’t tell you one, two, three or four steps. 

Q. Isn’t it a fact that you don’t have a definite recollec¬ 
tion? A. I have a very definite recollection. 

Q. And you are reasoning as to what must have oc¬ 
curred? A. No, I have a very definite recollection. 

Q. Under that very definite recollection, how far was 
the streetcar away from you when it started with the door 
open? A. I repeat, a few steps. 

Q. Was it as far as the distance that separates you and 
me? A. No, I should think that would be quite a number 
of steps. 
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Q. Well, about here (indicating) ? A. No, I should think 
maybe like that (indicating). 

121 Q. About the distance which now separates us? 
A. No, to here (indicating). 

Q. And you indicate a distance of approximately three 
feet; is that right, Mr. Campbell? A. Maybe less. 

The Court: Just a moment. I would suggest you 
stand the other way so the jury can see. 

Mr. Horning: Excuse me. 

The Witness: It isn’t this way. If you are taking 
this for the streetcar, I am not standing here; I am 
standing here this way, and turning toward the 
streetcar (indicating). 

By Mr. Homing: 

Q. Maybe we can simplify it. Would you indicate with 
your hands, if you can, the distance which separated you 
from the door of the streetcar when the streetcar started 
up? A. Yes. I should think it was about that far away, 
but not this way— this way here (indicating). 

The Court: You just indicate to the jury how 
far it was. 

The Witness: I should think about this far (in¬ 
dicating a distance between hands). 

By Mr. Horning: 

Q. That is how far you were from the streetcar when it 
started up? A. From the door. 

122 Q. That is how far you were from the door? A. 
Yes, from the door. When the open door moved to¬ 
ward me. 

Q. When the open door moved towards you? A. Yes. 

Q. Now, with reference to the platform, how far away 
from the edge or south end of the platform were you? A. 
I don’t know. 

Q. Well, would you say— A. I wouldn’t say; I don’t 
know. 
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Q. Certainly you were not standing on the very end or 
edge of the platform? A. Which edge? 

Q. The south edge. A. I don’t see any reason why I 
should. 

Q. No. You would be standing back more toward the 
center, would you not ? A. I don’t know at which point you 
mean. When I was walking toward the door? 

Q. No. At the time you saw this streetcar start up with 
the door open. 

Mr. Campbell: Do you mean when she was struck? 

Mr. Horning: Yes. 

The Witness: No, I could not be that far away 
from it. 

123 By Mr. Horning: 

Q. Well, how far away from the south edge of 
the streetcar were you when the car started, as you have 
testified, and the front door of the streetcar hit you? A. I 
don’t know. Both my feet were on the platform, I can tell 
you that. I don’t know any more than that. 

Q. And you couldn’t tell us whether you were back to¬ 
ward the center of the platform or not? A. I couldn’t pos¬ 
sibly recall that. 

Q. Your toes were not sticking over the south edge of 
the platform at that time, were they? A. I don’t know. I 
am not in the habit of balancing there. 

Q. Your best recollection is that all of your feet were 
on the platform and you were standing some little distance 
away from the platform; is that it? A. My recollection 
is that my feet were on the platform. 

Q. And they were solidly, all of your feet on the plat¬ 
form? A. Yes. 

Q. And your body was erect, was it not? A. Certainly, 
sir. I should think so. 

Q. You answered that question “yes”? A. Yes, sir. 

Q. I believe you testified, Mrs. Howard, that be- 
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124 fore this accident, your health was good? A. Yes, 
sir, my health was good. 

Q. And you never had any fainting spells or anything of 
that sort, had you? A. No. 

Q. After this accident you sustained another accident, 
did you not? A. Yes, sir. 

Q. And prior to this had you had any other accidents? 
A. I don’t remember having any accident at any other time 
in my life. 

Mr. Horning: That is all. 

• • • 

126 Mr. Campbell: The plaintiff rests its case, if 
your Honor please. 

The Court: Very well. 


EVIDENCE ON BEHALF OF THE DEFENDANTS. 

Mr. Horning: I will call Officer Singleton as our 
first witness. 

Thereupon John B. Singleton was called as a witness 
for and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 

127 Direct Examination by Mr. Homing: 

Q. Would you state your full name, please? A. 
John B. Singleton. 

Q. What is your occupation? A. Policeman, Traffic 
Division. 

Q. On January 19,1945, what was your occupation? A. 
Policeman, Traffic Division. 

Q. Were you assigned to any special squad at that time? 
A. Accident Unit. 

Q. That is what is known as the A. I. U.? A. Yes, sir. 
Q. The Accident Investigation Unit. Along about 4:30 
o’clock in the afternoon of January 19, 1945, were you on 
duty? A. Yes, sir. 
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Q. Did you respond to the scene of an accident in the 
vicinity of Seventeenth and Pennsylvania Avenue, North¬ 
west, this city? A. I did. 

Q. On that day? A. I did. 

Q. Tell his Honor and the ladies and gentlemen of the 

jury what if anything you did at that time and place. 

• • • 

130 The Witness: Well, from the position of the car, 
of the streetcar, and the evidence there at the scene, 
we took the following measurements: 

The streetcar platform where the pedestrian had 
been prior to the accident was a four-car length plat¬ 
form. It was the platform for the westbound street¬ 
cars. 

• • • 

Mr. Horning: On the north side of Pennsylvania 
Avenue? 

The Witness: That is right. The width of that 
platform is 4 feet 8 inches, and the platform is 24 
inches or 2 feet from the edge of the platform to the 
rail. 

131 By Mr. Horning: 

Q. That would be the distance from the point 
here, that is, the south edge of the platform, to the north 
rail of the westbound car tracks? A. That is right. 

Q. That is 2 feet? A. Yes, sir. The streetcar was 
stopped. The point of impact was determined by a scuff 
mark in the surface of the road and the point of impact was 
38 feet west of the east end of the platform. 

Q. That would be approximately here where I point on 
this chart (indicating)? A. Yes. 

Q. About 38 feet from this end (indicating); and you 
determined that from a scuff mark that was out in the 
tracks; is that it? A. Between the middle rail and the 
north rail. 
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Q. And by the middle rail yon mean the one in which the 
plow travels? A. Yes. 

Q. And the point of impact there was the scuff mark 
between those two right in there where I point; is that it? 
A. Yes. 

Q. All right, sir. Proceed. At his point of im- 

132 pact was 15 feet west of the east—yes, 15 feet west 

of the east end of the eastbound platform. 

• # # 

The Witness: The distance between the platforms 
is 20 feet, between the eastbound and westbound 
platforms. 

By Mr. Horning: 

Q. That is, the areaway between the platforms was 20 
feet? A. Yes. There was sand dropped by the streetcar 
13M> feet west beyond the point of impact 
Q. Did the sand continue for any distance? A. I don’t 
have any notation about that and I don’t clearly recall 
whether the sand was in a pile or whether it was spread, 
but there was sand 13 Yz feet west of the point of impact. 
And this brush mark, which was instrumental in determin¬ 
ing the point of impact, was visible for only 7^ feet. 

The Court: You used the term, I think, “scuff 
mark”. 

Is a brush mark and scuff mark the same? 

133 The Witness: Yes, your Honor. 

The weather that day was dry and cloudy and it 
was daylight. 

There were a couple of witnesses on the scene. 
We secured their names and their versions of the 
accident. 

And, after doing that, we proceeded to the hos¬ 
pital to get the information we needed there. While 
at the hospital, we saw the injured lady who was Mrs. 


Eleanor Howard. At the time, she was unable to 
offer an explanation of the accident. She was ex¬ 
cited and in pain. I recall that she was crying, and 
we were not able to get an explanation of how she 
happened to be struck. 

By Mr. Homing: 

Q. Have you about finished, Officer? A. I believe I 
have. 

Q. Any other measurements? A. No; I don’t believe 
so. 

Q. When you say a four-car platform, did you measure 
the distance of that platform? A. No, we didn’t. The cars 
were right thick at that time. They had been backed up, 
and we just saw how many cars the platform would ac¬ 
commodate. 

Q. Did you observe the streetcar which—strike that. 
Did you observe the streetcar? A. Yes, sir. It was 

134 No. 219 streetcar, old-type two-man streetcar. 

• • • 

Q. When you arrived at the scene, was the right front 
door of that streetcar opened or was it closed? A. I don’t 
know. 

135 Q. You have no recollection on that? A. No. 

Q. Who was your partner on that occasion? A. 

Officer Simms, Louis B. Simms. 

Q. And Officer Simms is the same one who is now on 
leave; is that correct? A. That is correct. 

Mr. Horning: Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

• • • 

137 Q. Now, Officer, you referred to a sand mark on 
here, 13 feet west of the point of impact. 

Mr. Horning: Not 13; 13 y 2 ,1 think he said. 

Mr. Campbell: I think you said 13 feet, did you 
not? 
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The Court: 13 y 2 feet. 

The Witness: 13*4 feet. 

By Mr. Campbell: 

Q. 13y> feet west of the point of impact. Do you mean 
that the sand went from the first scuff mark that 13 y 2 feet? 
A. The first sign visible after the point of impact was 13y 2 
feet west of the point of impact. 

Q. That is, there was no sand until the driver had 
passed 13 y 2 feet beyond the point of impact? A. That is 
correct. 

Q. Now, what do you mean by sand? Is that when the 
man puts on the brake and wants to stop especially hard, 
he drops the sand? 

Mr. Horning: I object, if the Court please. He 
does not operate a streetcar. 

Mr. Campbell: He seems to know a good deal 
about streetcars. 

Mr. Horning: I move to strike that. 

The Court: Now, gentlemen, I take it that if the 

138 witness can testify by virtue of his experi¬ 
ence as a member of the Accident Prevention Squad 
as to what he understands by that, we will take it 
with that limitation. 

If it becomes important, we will have expert tes¬ 
timony from individuals who are familiar with that. 

By Mr. Campbell: 

Q. Do you know what causes the sand? A. It is my 
belief that the sand— 

Mr. Horning (interposing): I object. 

The Court: We cannot take your belief, as strong 
is it may be. 

By Mr. Campbell: 

Q. Does your record show how far the car moved from 
the point of impact to where the car stopped? A. Yes. I 
thought I gave you that measurement. 
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Q. Well, I didn’t have it, if you did give it. A. From 
the point of impact to the front of the car where it stopped 
was 20 feet. 

Q. That is, the car moved 20 feet after the accident? 
A. From the point of impact to where the car was stopped 
was 20 feet. 

Q. Now, when you saw Mrs. Howard, what time of day 
was that? A. Roughly a half hour after the accident. 

Q. And she was in the emergency room of Emer- 

139 gency Hospital? A. Yes, sir. 

Q. And doctors and nurses and interns all 
around? A. No. As I recall, there was a nurse there 
with Mrs. Howard while we were in the emergency room. 

Q. And she was in a highly emotional state, you say? 
Crying? A. Well, yes, she "was crying, and she was upset. 

Q. She really did not know what it was all about at 
that time, did she? 

Mr. Horning (interposing): I object. 

The Court: That is a conclusion. It may go out. 
Mr. Campbell: That is all, Officer. 

The Court: Just a minute. 

Was she sitting in a chair? 

The Witness: No, she was laying on the table. 
The Court: What sort of a table? 

The Witness: Emergency operating table, emer¬ 
gency room operating table. 

The Court: I take your testimony to be that she 
was in the operating room? 

The Witness: Well, it is the emergency room, 
your Honor. It is not the operating room. 

The Court: You mean she was in the room where 
people are taken there for accidents in the hospital 

140 and was lying on a table? 

The Witness: Yes, sir. 

Mr. Campbell: That is all, Officer. 

Mr. Horning: That is all. 
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(The witness left the stand.) 

Mr. Horning: Call Officer Chase, please. 


Thereupon 

Walter Vincent Chase was called as a witness for and 
on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Homing: 

Q. What is your full name, please? A. Walter Vin¬ 
cent Chase. 

Q. You are a member of the Metropolitan Police Force? 
A. I am. 

Q. Were you so employed on January 20, 1945? A. 
Yes, I was. 

Q. Were you assigned to any particular unit on that 
day? A. The Accident Investigation Unit, Traffic Divi¬ 
sion. 

Q. On that date did you have occasion to see Mrs. 
Howard, the plaintiff in this case? A. I did. 

Q. And where did you see her and when? A. 
141 At Emergency Hospital, January 20. 

The Court: What year? 

The Witness: 1945. 

The Court: Yes, I see. 

Gentlemen, we will suspend until tomorrow morn¬ 
ing at 10 o ’clock. 

• • • 

144 Direct Examination—Resumed: 

By Mr. Homing: 

Q. I believe you testified yesterday that you, pursuant 
to your duties, had gone to see the plaintiff, Mrs. Howard, 
on January 20, 1945, at Emergency Hospital? A. Yes, I 
had. 
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Q. Will you tell his Honor and the jurors what you did 
there and what, if anything, you said to the plaintiff and 
what she said to you at that time? A. Well, on the 20th 
I was working day work. This accident happened at 4:30, 
thereabouts, the previous day. I was not present at the 
scene of the accident, but the next tour of duty, day work, 
I went to the Emergency Hospital to see Mrs. Howard. I 
don’t recall what floor she was on but I had to go up. She 
was in her room. 

Arriving there I found a young lady in the room with 
her; either she identified herself to me as the daugh- 
145 ter, or Mrs. Howard. I don’t know which. I asked 
Mrs. Howard if she could tell me how the accident 
happened. The officers of the previous day making the in¬ 
vestigation could not get anything from Mrs. Howard in 
regard to the accident and I reduced to writing what she 
told me and I have it here. 

This is a blue-penciled note here, and I will read it. It is 
dated January 20, 1945: 

“I talked with Mrs. Eleanor Howard at Emer¬ 
gency today but she was unable to tell me at that 
time just -what caused her to be in collision with the 
streetcar. X-rays were not ”— 

Mr. Horning (interposing) Don’t say anything 
about the X-rays. 

Mr. Campbell: Let me see the rest of these notes, 
please, first. 

The Witness: Well, I asked if she could tell me 
what happened and she said she could not. If I re¬ 
call at that time, her head was bandaged, and of 
course she was in bed. 

That was the extent of my investigation. 

Mr. Homing: That is all. Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

Q. Where was Mrs. Howard? Was she in bed? A. She 


was. 
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146 Was she strapped up? A. That I don’t know. 

Q. You don’t know? A. No, sir. 

Q. Did you see any bandages on her? A. On her head. 
As I recall, I think she did have a bandage to her head. 

Q. I mean around her head? A. Yes, she did. 

Q. Are you sure about that? A. Well, I can’t be posi¬ 
tive. I visited so many at the hospital. My duty, when 
I was on duty, as soon as the accident occurred I would 
go to the hospital and try to assist the men in making the 
investigation, and any information I could get from the 
patient, the injured party, I would go to the precinct in 
which the men were making the report and give it to them. 

Q. Was she in a private room or in a ward? A. I think 
she was in a private room. 

Q. Are you sure? A. No, but I— 

Q. You are not sure? A. No, I am not sure. 

Q. Have you ever talked to patients with a fractured 
skull the day after the accident? A. Yes, sir. I 

147 have talked to them soon after the accident, too. 
And I couldn’t get any reply soon after. 

Q. What is that? A. Soon after the accident has oc¬ 
curred, a person with a fractured skull, you can never get 
very much out of them. 

Mr. Campbell: That is all. 

Mr. Horning: That is all. Thank you. 

• • • 

158 Mr. Horning: If the Court please, in obedience 
to a subpoena duces tecum, the Emergency Hospital 
records respecting plaintiff were produced, and I 
have them. I offer in evidence a portion therefrom 
in this official hospital record respecting the state¬ 
ment of the patient three days after the accident, as 
to how the accident occurred. 

Mr. Campbell: No objection, your Honor. I will 
ask that the entire hospital record be introduced at 
the same time, however. 


05 

Mr. Horning: I think the practice is that I can 
offer such portion of it as I wish and Mr. Campbell 
can offer such portion as he wishes. 

Mr. Campbell: Then, out of order, simply that 
the whole record may go in, may it be considered 

159 that I am offering the rest of it? 

The Court: Well, what is being offered now I am 
assuming is in the nature of statement against in¬ 
terest. 

Mr. Homing: That is right. 

The Court: That being the situation, I think the 
jury is entitled to know how that was made. 

Mr. Horning: Yes. 

The Court: As a consequence, then, the whole 
record will go in. 

However, you are at liberty now to read from the 
record such admissions in the nature of a statement 
against interest, which you think are material to the 
case, and Mr. Campbell may put the whole record 
in indicating what the mental and physical condition 
of the patient was on that particular day and the 
day immediately before, and the surrounding physi¬ 
cal circumstances as surrounded by the record. 

Mr. Homing: Yes. 

The Court: All right. 

Mr. Homing: This, may it please the Court and 
jurors, is the Central Dispensary & Emergency Hos¬ 
pital record respecting the plaintiff, Mrs. Eleanor 
Howard. There is a notation in the record to this 
effect: 

“Questioning of the patient three days after the 
accident reveals that she remembers nothing about 
the accident until she woke up in the E. R.” 

160 I think that means “Emergency Room.” 

“The last thing that she remembered is leaving 
the White House Friday night. She does not even 
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remember crossing the street or attempting to do 
so.” 

The “P. I.” just before that was, “Patient was 
struck by a streetcar and brought to the E. R. un¬ 
conscious.” 

“Diagnosis of laceration of scalp and possible ' 
head injury.” 

Then, “Questioning of the plaintiff” and so forth. 
Would you call Officer Baroffio, please? 


Thereupon 

Joseph A. Baboffio was called as a witness for and on 
behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows : 

Direct Examination by Mr. Horning: 

Q. Would you state your full name, please? A. Joseph 
A. Baroffio. 

Q. How do you spell your name? A. B-a-r-o-f-f-i-o. 

Q. And you are a member of the Metropolitan Police 
Force? A. No. 3 precinct, yes, sir. 

Q. And you were such on January 19, 1945; is 
161 that correct, sir? A. Yes, sir. 

Q. And along about 4:30 in the afternoon of that date, 
where were you on duty? A. I was on duty at a crossing 
at Seventeenth and Pennsylvania Avenue, Northwest. 

Q. Did anything unusual occur at that time and place? 
A. There was an accident. This lady was struck by a 
streetcar approximately 175 feet from where I was standing 
in my crossing. 

Q. Let me direct your attention to this blackboard (in¬ 
dicating). 

If this was Seventeenth and Pennsylvania Avenue, is 
that where you were standing, directing traffic (indicat¬ 
ing)? A. That is right. 
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Q. And that was near the extreme west end of the load¬ 
ing platform on the north side of Pennsylvania Avenue? 
A. That is right. 

Q. Now, when you say approximately 175 feet from 
where you were, did you mean in an easterly direction? A. 
Yes, sir; from the center of the street where I was stand¬ 
ing to where I saw the accident. 

Q. Would you tell his Honor and the jurors what, if 
anything, you saw, and what, if anything, you did? A. 

Well, about that time traffic was going north and 
162 south. My back was turned to the streetcar, and I 
was called—my attention was called to the fact that 
there was a lady struck by the streetcar, so I immediately 
left my crossing and went up there, and a soldier and an¬ 
other civilian helped me get this lady out from under the 
car, and that only took a matter of a minute or so, and I 
immediately ran to the northwest corner of Seventeenth 
and Pennsylvania Avenue, which is our patrol box there, 
and called for the Accident Investigating Unit car and the 
ambulance of Emergency Hospital, and then I went back 
to the scene and kept the crowd back, and I guess it was 
approximately two more minutes before the car got there, 
and then the ambulance followed the car. 

Q. Now, have you given us your best recollection of 
what occurred and what you did at the time? A. That 
is about the best I can remember. 

Q. Now, I want to ask you some specific questions about 
it. 

When you arrived at the point where the lady was, will 
you tell us what her position was with reference to the 
streetcar, as you then observed it? A. As best I can 
recollect, the lady was under the streetcar, and if this is the 
platform, she had to—I don’t know which leg it was, but 
she was in this position under the car, and her face was 
towards the Navy Building (indicating). 
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Q. The State, War and Navy Building? A. Yes. 

163 Her face was that way, and her back was towards 
the platform, towards this other building here, 

Blair House (indicating). 

Q. Her back was towards Blair House, and her face was 
facing the State, War and Navy Building, and she was act¬ 
ually underneath the front of the car; is that it? A. 
Yes. 

Q. Are you familiar with what is known as a trip guard 
on that type of streetcar? A. Yes. 

Q. With reference to the trip guard, where was the 
lady? A. The trip guard is that long thing, isn’t it, un¬ 
derneath? 

Q. A sort of cow-catcher underneath the streetcar? A. 
She wasn’t in the center of the car—you know where the 
light is on the streetcar. She was approximately between 
the light and the car; between the streetcar and the cen¬ 
ter light. You see, there is a center light in those cars. It 
is an old-type streetcar. 

Q. This was an old-type streetcar? A. Yes. 

Q. And it had a center light in the front of it? A. Yes. 
Q. And you say she was between that and the 

164 right front corner of the streetcar? A. That is 
right. 

Q. In the position that you described? A. The best I 
can recollect, that is the way she was. 

Q. Now, the soldier that you mentioned, did you sub¬ 
sequently find out who he was? A. No. He told me he 
would stay there until I got back, and he was there. 

Q. Did he give you his name? A. I didn’t get his 
name. 

Mr. Horning: At this point, if the Court please, 
we can state to the jury our stipulation. 

The Court: Very well. 

Mr. Horning: The soldier referred to, may it 
please the jurors, was one William Holmstrom. Mr. 
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Holmstrom was at that time in the military service, 
on duty in Washington, has been discharged since, 
and is not within the jurisdiction of this Court at 
this time and camiot be reached by subpoena, and at 
the proper time we will offer in evidence the deposi¬ 
tion of the soldier taken by Mr. Campbell and a 
representative of the Transit Company. 

The other witness mentioned by Officer Singleton 
yesterday when he said that he took the names of 
witnesses, we stipulate that he took the names of 
two witnesses; this soldier, Mr. Holmstrom, and 
a man by the name of d’Angelo. d’Angelo was at 
165 that time an employee of the Capital Transit Com¬ 
pany. He did not see the accident, but he helped 
to assist this police officer and the soldier to get Mrs. 
Howard out from underneath the front of the street¬ 
car. And since that time he has left the employ¬ 
ment of the Transit Company, went to Montana, and 
we are unable to locate him now in Montana, which 
accounts for our nonproduction of that witness. 

By Mr. Horning: 

Q. Now, when you arrived here and saw the lady in 
the position that you have testified, did you observe the 
front door of the streetcar? A. The front door was 
closed when I went up there. 

Q. And the lady at that time was still under the car? 
A. Yes, sir. 

Q. Was there any streetcar between that car, which 
was involved in the collision, and the west end of this 
loading platform? A. There wasn’t any cars at all in front 
of that. 

Q. Now, after the Emergency Hospital ambulance re¬ 
sponded, did you go any place in furtherance of your in¬ 
vestigation? A. No, I went back to my crossing. 
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Q. Where you had been on duty prior thereto? A. 
That is right 

Mr. Horning: That is all. Your witness. 

166 CROSS EXAMINATION by Mr. Campbell: 

Q. Did I understand you to say you did not see 
the accident? A. I did not see it. 

Q. Your back was turned? A. Yes, sir. 

Q. When you say the accident occurred about 175 feet 
from where you were, you found the lady 175 feet from 
where you w r ere? A. That is right. 

Q. You don't know how far she had been dragged before 
you saw her? A. That is right. 

Q. As I understand your testimony, you said her face 
was toward the Navy Building and her back toward the 
Blair House. Do you recall her feet being caught up un¬ 
der the door of the car? A. No. She was under the car. 

Q. Yes, but her feet, were her feet not up against the 
loading platform, right up there under the door of the car? 
A. Well, I don't recall. I wouldn’t want to say something 
I don’t recall. But it seems to me her feet wasn’t up 
against the platform. Now’, I won’t say for sure. 

167 Q. You just don’t know? A. That is right. 

Q. Was she unconscious? A. No, she wasn’t 
unconscious at the time. She was dazed but she wasn’t un¬ 
conscious. 

Q. Was she vomiting? A. I don’t recall that. 

Q. You don’t know? A. I don’t recall that. 

Q. How long was she there? A. Under the car, you 
mean? 

Q. Yes. A. You mean actually under the car? 

Q. Before she was taken out. A. Oh, I would say a 
minute and a half. 

Q. You have no knowledge how the accident occurred, 
yourself? A. No, sir. 

Mr. Campbell: That is all. 
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Mr. Horning: No questions. Thank you. 
May the officer be excused, your Honor? 
The Court: Very well. 

(The witness was excused.) 


168 Thereupon 

David F. Wetzel was called as a witness for and 
on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Horning: 

Q. State your full name, please. A. David F. Wetzel. 
Q. And your occupation? A. Foreman, Mechanical 
Department, Capital Transit Company. 

The Court: How do you spell your last name, 
please? 

The Witness: W-e-t-z-e-1. 

By Mr. Horning: 

Q. How long have you been so employed? A. 26 years. 
A little over 26 years. 

Q. Are you familiar with streetcar No. 219 of the Capi¬ 
tal Transit Company, which was involved in the collision 
with the plaintiff, Mrs. Howard? A. I am. 

Q. How long have you been familiar with that street¬ 
car? A. Well, I have been working on those cars since 
they were delivered to the company. 

169 Q. And when was that? A. As near as I can 
bring it to my recollection, it was either 1911 or 

1912. 

Q. They stayed constantly in service until recently; is 
that right? A. That is right. 

Q. Directing your attention specifically to car 219 on 
January 19, 1945, did you have an occasion to inspect that 
car? A. I did. 
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Q. Tell his Honor and the jurors what you did in con¬ 
nection with the inspection. A. Well, the superintendent 
of the division made a report that we had had a pedestrian 
accident with that car and I had to take and have a brake 
test made on the car. 

Q. Was the car delivered into your custody? A. That 
is right. 

Q. Right after the accident? A. That is right. 

Q. Did you make this inspection as a result of public 
Utilities regulations? A. That is right. 

Q. Whenever there has been an accident involving a 
pedestrian, you have certain tests to make under the law? 
A. That is right. 

170 And you make those tests? A. That is correct. 

Q. Now, when that car came to you, did you make 
an examination of the car? A. I did, sir. 

Q. And did you specifically look at the front of the car? 
A. I did. 

Q. And what did you see in the front of the car which 
would indicate the point of impact with the lady? A. Be¬ 
tween the corner post and the right edge, that would be to 
the left of the front window—there are three windows in 
that car, two on the side and the front vestibule window—on 
the right vestibule, the dash underneath of that window, 
there was a dust mark had been erased there, like something 
had struck it. 

Q. And that was in a point, was it, approximately half¬ 
way between— 

Mr. Campbell (interposing): Wait a minute. I 
don’t think he said that, Mr. Horning. 

Mr. Horning: Excuse me. 

By Mr. Horning: 

Q. Now, with reference to the distance between the 
headlight in the center of the car and the right corner of the 
front bumper of the car, about where was this mark 


73 


171 that you saw? A. It would be about halfway from 
the right corner post to the headlight. 

Q. That is figuring from the right corner post to the 
headlight, it would be about half of that distance? A. 
Yes, sir. 

Q. And what is the distance between the right front 
post of the streetcar and the headlight, of that type of car 
219? A. I don’t know specifically, right off. 

Q. Well, approximately. A. Approximately, I think 
that window is 30 inches wide. I am not saying that is cor¬ 
rect. Approximately. 

Q. Approximately 30 inches wide? A. Yes, sir. 

Q. Now, did any public official perform this test on this 
car with you? A. Mr. Miles of the Public Utilities Com¬ 
mission. 

Q. And that is Mr. A. Blaine Miles? A. Yes, sir. 

Q. And the same Mr. A. Blaine Miles who is waiting 
out in the corridor? A. Yes, sir. 

Q. What did you do on 219 car involved in this acci¬ 
dent in connection with your test? A. Well, there 

172 are certain things we have to do in making these 
tests. The first thing we did was to try the wheel 

guards out, to see that they tripped. Then we tried the 
stand out to see if that worked. Then we made a prelimin¬ 
ary examination as to just what I testified to, and then we 
tried the car out for brake. 

Q. Did you find all of those tests, from all of those 
tests, that the car was in a satisfactory mechanical condi¬ 
tion? A. Yes, sir. 

Q. Now, tell us what you did in connection with the 
brake test. A. Well, that is a two-motor car, and we have 
to test that car at a speed of approximately 10 miles an hour. 

Q. Go ahead, sir. A. And we found that car, that it 
would come to a complete stop in 25 or 30 feet. 

Q. At 10 miles an hour? A. At 10 miles an hour, sir. 

Q. Was that over a measured course? A. Yes, sir. 


Q. Now, are you familiar with what might be termed the 
overhang of that car, 219? A. Somewhat. 

Q. Not specifically? A. Not specifically; no, sir. 

Q. Do you recall when you made the test of the 

173 stopping distance of the car? A. It was on the 
morning of January 20, 1945. 

Q. And you found that the car on that measured test, 
with full air on, and in emergency, took 25 feet to stop? A. 
Between 25 and 30 feet. 

Q. At 10 miles an hour? A. Yes, sir. 

Q. Was that the fastest you could stop the car? A. 
That is a two-motor car. That is about as fast as—it will 
run between 10 and 12 miles an hour, and we figured it, as 
near as we could, approximately running 10 miles an hour. 

Q. And that was the type of car that had the small truck 
in front and then the large truck? A. It has the small 
running wheels. It is a four-wheeled truck, but it has two 
idle wheels on each truck and two drive wheels. 

Q. What do you mean by “idle wheels’’ and “drive 
wheels”? A. Idle wheels are wheels that just help to 
carry the weight; no motive power to it. 

Q. And the motive power is applied to the two larger 
wheels; is that it? A. That is right, sir. 

Q. The braking power, where does that apply? A. 
The braking power is applied on both sets of wheels 

174 on both trucks; 40 percent on the idle wheels and 60 
percent on the drive wheels. 

Q. And is that stopping distance as you have testified, 
in accordance with the Public Utilities requirements? A. 
That is correct. 

Mr. Horning: Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

Q. Isn’t it the practice of the Capital Transit Company 
when streetcars are involved in an accident, to take photo¬ 
graphs of the streetcar? 
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Mr. Horning: I object, if the Court please. 

Mr. Campbell: I think it is a legitimate question, 
your Honor. 

The Court: He may answer. 

Mr. Horning: Exception, sir. 

The Witness: I can’t answer that truthfully be¬ 
cause I don’t know the procedure— 

The Court: Well, you don’t know what is the 
practice. 

The Witness: I don’t know. 

The Court: All right. 

By Mr. Campbell: 

Q. Did I understand you to say that you made some 
estimate of where the point of impact was because of 
175 a dust mark on the car? A. That is right, sir. 

Q. Can the front door—on the car of the type of 219, 
can the front door open while the car is moving? A. Oh, 
yes. 

Q. And can the front door remain open after the car has 
stopped and starts moving again? A. That is right. That 
is a manually-operated door. That is a two-man car. 

Q. So it rests with the motorman as to when he opens 
or closes the door? 

Mr. Horning: This, of course, is beyond the scope 
of the direct examination. 

The Court: No, it is perfectly proper. He is 
qualified as an expert on the streetcar. He will be 
able to testify as to any details in that capacity of 
the operating of it. 

Mr. Horning: I don’t think he is qualified as an 
expert on a streetcar. He was limited to what he 
did on this particular car No. 219. 

Mr. Campbell: Will you answer the question? 

The Witness: Yes, sir. That car can be moved 
with the doors open. That is a manually-operated 
door. 
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By Mr. Campbell: 

Q. And it is up to the motorman as to when he opens 
or closes the door? A. That is correct, sir. 

176 Q. Now, the door, when it is opened, is at right 
angles with the car, isn’t it? A. Right angles? 

Q. Yes. It comes directly out from the car? A. That 
has a four-section door, that particular car. One section 
of it will fold out and the other section will fold against— 
in other words, the door opens out toward the outside of 
the car body and one section will fold back toward the 
body. 

Q. One section opens out at right angles to the car? 
A. That is right. 

Q. Now, are you familiar with what they call the sand¬ 
ing of a car on brakes? A. Yes, sir. 

Q. When you put a brake on, do you automatically sand? 
A. Not that type of car; no, sir. 

Q. Well, now, when you made your tests as to the length 
of time it took to stop, you did not use the sand, did you? 
A. We did. We always sand the rail. That is one of the 
things we do, to have a dry rail. But this sand is manually- 
operated on this car. 

Q. In making the tests the next day, did you sand the 
rail? A. Yes, sir. 

Q. In other words, when you put on the brake, 

177 you put on the sand? A. No, sir. We sand the 
track before. 

Q. Well, did this car have a sander that the motorman 
could operate? A. Yes, sir. 

Q. But in making your test you didn’t drop the sand 
with the brake? A. I dropped the sand with the car, but 
I didn’t apply the brakes until we had moved it back and 
forward, sanding the rail. 

Q. Suppose a car is going along and the motorman 
wants to put on the brake and drop the sand. What does 
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he do ? A. Well, that has an air sander on it. All he would 
have to do is press a little lever and blow sand out. It 
is air-blown. 

Q. You didn’t do that when you made the test? A. 
No, sir. I did that previous to the test. 

Q. Well, why didn’t you do that when you made the 
test? A. Well, I have to follow certain orders of the Pub¬ 
lic Utilities, with Mr. Miles. 

Q. When you blow the sand, does that take a separate 
movement of the hand? A. You can use it with your 
left hand. 

Q. Does the sand come out at once? A. Immediately, 
just as soon as you press that air lever. 

178 Q. I mean, it is within a very small fraction of 
a second? A. Just a few seconds. 

Q. Do you mean a few seconds or a small fraction of 
a second? A. About two seconds at the most. 

Q. How long did car 219 remain in operation after this 
accident? A. I haven’t got those records with me. 

Q. Have you any idea? A. I wouldn’t like to quote 
on that. 

The Court: He said he does not know, so it is 
speculation. 

By Mr. Campbell: 

Q. Do you know whether it went back into operation at 
all? A. I can truthfully tell you that the car was in serv¬ 
ice after that for awhile, but how long I couldn’t tell you, 
sir. 

Q. Where is the car now? A. Well, I couldn’t truth¬ 
fully tell you that. 

Q. Is the car in service now? 

Mr. Horning: I object. 

Mr. Campbell: If he knows. 

The Court: Exclude it. 

Mr. Campbell: May I ask the witness— 
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179 The Court: If he knows. 

By Mr. Campbell: 

Q. Do you know whether the car is in service now? A. 
I couldn’t tell you truthfully. I have heard that it is not, 
but to tell you truthfully— 

The Court: You don’t know ? 

The Witness: I don’t know, no, sir. 

The Court: All right. 

Mr. Campbell: That is all. 

The Court: Were there any dust marks on this 
vehicle ? 

The Witness: Your Honor, the front of the car— 
The Court: No, my question was, were there any 
dust marks on the car? 

The Witness: I didn’t see any. 

The Court: You didn’t see any? 

The Witness: No, sir. 

The Court: The car had been in operation all day 
and the day before since 4:31? 

The Witness: That is right, sir. 

The Court: That is all. 

Mr. Campbell: That is all. 

RE-DIRECT EXAMINATION by Mr. Horning: 

Q. Do I understand that you sanded the track on 

180 this measured course before you started the test? A. 
That is right. 

Q. And that is in accordance with the Public Utilities 
regulations? A. I couldn’t say that is a Public Utilities 
order, but I will answer that question this way: In every 
case where we have a pedestrian accident and Mr. Blaine 
Miles comes out to the barn, due to the grease that is 
around the car house and on the rail, he says the best prac¬ 
tice is to always sand the rail, and that is how T meant when 
I answered it. 
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Q. And tbs reason for that is you are trying to get the 
most ideal rail conditions for stopping the car when you 
make the test? A. That is correct. 

Q. And a streetcar operating on a rail without sand is 
not on a rail as ideally as when it has sand on it; is that 
your testimony? A. Not in the car houses. Where the 
car sits or is stored in the car houses overnight, there is a 
certain amount of seepage that gets on the rail, and it 
makes them gummy and you apply the brakes, you may lock 
your wheels, and then you have got nothing to control it. 

Q. Now, in car 219, Mr. Campbell asked you about the 
time it would take after the manual application by the 
motorman for sand to be released on the tracks, and 
181 you said about two seconds. A. That is right. 

Q. Where, in that type of car, was the sand box 
located? A. Right on the right side of the idle wheel. 

Q. The idle wheel, you mean the little pony wheel? A. 
That is right. The sand comes from the sand box just in 
front of the pony wheel. 

Q. And from the time that the motorman would press 
this lever to release the sand, would you tell us mechani¬ 
cally what happened in car 219 before the sand could be 
released, accounting for this two seconds of time? A. 
Well, if the operator threw his brakes on full and then 
touched the sand lever, they .both would take hold about the 
same time. This is approximately. Allowing for the car 
moving and the brakes going on and touching the sand at 
the same time. He would be running over sand with the 
front trucks by that time. 

Q. That is, if he did it all at one time? A. If he taken 
and threw his brakes on with his right hand and pressed the 
sand lever with his left. 

Q. Then, of course, he would have an emergency to 
throw, too, wouldn’t he, before he could touch that sand? 
A. That is right. j 
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Q. On that type of car, the emergency was a hand lever? 
A. That is right. 

182 Q. So in order to throw it on, he would have to— 
A. Touch a little lever, push it down a fraction. 

Q. Touch a control, throw it into reverse, and throw this 
lever into reserve and then touch the sand? A. That is 
right. 

Q. You said the sand was worked by blowing? A. It 
works by air pressure. 

Mr. Homing: That is all. Thank you. 

Mr. Campbell: That is all. Thank you. 

(The witness left the stand.) 

Mr. Homing: May we come to the bench, your 
Honor? 

The Court: Yes. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Homing: First of all, I want to ask your 
Honor to strike the testimony with reference to what 
may have happened to car 219 and to instruct the 
jury that we are not concerned with what may have 
happened to 219. I feel it is prejudicial error to 
have Mr. Campbell, when he knows the situation re¬ 
specting it, to inject in this way the fact that 219 is 
not in service, or when it was in service, or when it 
went out of service. 

The Court: That is perfectly proper. 

In other words, I don’t want the jury, and I know 
you don’t want the jury, to gather the impression 

183 that anything in the nature of necessary data with 
reference to car 219 is being kept from this jury by 
the Transit Company. 

Mr. Campbell: I would like to let the jury realize 
that 219 went back in service and is not now in ser¬ 
vice and that the Capital Transit Company had an 
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opportunity to take photographs or make records of 
219. 

Mr. Horning: That is just the point I am mak¬ 
ing. 

Mr. Campbell: And I think that is a proper in¬ 
ference. 

Mr. Horning: If we are going to have part of it, 
we ought to have it all, I respectfully submit. 

The Court: Why couldn’t you argue that to the 
jury at the time you have your argument ? 

You are going to offer evidence as to the condi¬ 
tion of 219 and such evidence as has been offered is 
the best evidence. 

Now, why couldn’t counsel argue to the jury that 
219 is out of service and has been for some time? 
Why is not that perfectly proper argument? 

Mr. Horning: Because of the situation as ex¬ 
plained in the proffer of proof. 

We had no notice or knowledge that there was a 
particular claim that this lady was hit by a door. 

The Court: Well, then, how would you have had 
particular knowledge that this lady was hit by a car, 
to wit, 219? 

Mr. Horning: That is right. The most general 
language, with no specification of it in pretrial pro- 
184 ceedings, with her deposition taken in pretrial 
in March of this year, not claiming that she was hit 
by the door of this streetcar but claiming that as she 
went to reach for the door, the door disappeared. 

The Court: Well, I mean, the door on 219. 
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186 Thereupon 

A. Blaine Miles was called as a witness for and on 
behalf of the defendant and, having been first duly sworn, 
was 'examined and testified as follows: 

Direct Examination by Mr. Horning: 

Q. Your full name is Blaine Miles? A. A. Blaine 
Miles. 

Q. And your occupation is what, sir? A. Inspector, 
Public Utilities Commission, Way and Structures, District 
of Columbia. 

Q. In connection with that duty, how long have you been 
employed by the Public Utilities Commission? A. I have 
been with them since August 1930. 

Q. And in connection with your duties, did you have oc¬ 
casion to perform tests on various models of streetcars? 
A. Yes, my duties are, on all railway equipment, 

187 and my title is Principal Inspector of Equipment, 
which takes in all streetcars. 

Q. Did you conduct a test on car 219 of the Capital 
Transit Company? A. I did. 

Q. Will you tell us what you did in connection with that 
test and when you made it? A. I made my test the morn¬ 
ing of January 20, if I remember right, 1945, last year, and 
I found the car in good working condition. 

Mr. Campbell: Found the car what, sir? 

The Witness: What is that? 

Mr. Campbell: I did not understand your an¬ 
swer. 

The Witness: I say I found the car in good work¬ 
ing—in good operating condition. 

That car is a two-motor type car, double truck, and 
31-inch drivers, and 21-inch pony wheels. 

The car weighs about 33,600 pounds. 

By Mr. Horning: 

Q. In connection with the tests, did you build the car 
up to a speed of 10 miles an hour? A. I tested that on 
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10 jmiles an liour, as it is impossible to get that car up to 
20 miles an hour, because that car is not speeded up as high 
as that. In order to get my braking distance at 20 

188 miles per hour, I take the distance and make my test 
at 10 miles per hour, and by doing that, to get it at 

20 miles, or calculate what could be 20 miles an hour, if 1 
the car could operate 20 miles an hour, I multiply the dis¬ 
tance by four and double it by the speed by two, which would 
give you the braking distance of the car at 20 miles per 
hour. 

Q. But your test was actually at 10 miles per hour? A. 
At 10 miles per hour I run with that car. As a matter of 
fact, all those type cars, as I say, I try to get my test at 
10 miles per hour, due to that one reason. 

Q. And at 10 miles per hour what was the quickest dist¬ 
ance in which you were able to stop 219 streetcar? A. The 
braking distance, which means after the brakes are applied, 
is about 25 feet. 

Q. Now, from the time that danger is apparent until 
the brakes actually goes on, is there an appreciable period 
of time that elapses? A. You will have certain— 

Mr. Campbell: Your Honor, I take it that is a 
question for a psychologist, not for a gentleman who 
tests brakes. 

The Court: Well, the difficulty of the question is 
when the danger is apparent. 

Mr. Homing: I will take that out, then, and re¬ 
frame the question. 

189 By Mr. Horning: 

Q. Mr. Miles, as you proceed along a measured 
course and you start to apply the brake, is there any time 
beforehand for a reaction period? 

Mr. Campbell: I object to that one too. 

The Court: Now, I am assuming that the question 
is directed to reaction. From the standpoint of the 
mechanism of the vehicle, not from the standpoint 
of the operator of the car. 
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Mr. Horning: That is right. 

Mr. Campbell: Do I understand, your Honor, 
that the question is from the moment the man puts 
his foot on the brake or puts his hand on the brake, 
how long does it take for the brake to take hold? 

The Court: That is for the mechanism? 

Mr. Horning: Yes. 

The Witness: Well, the piston travel on that type 
of car is a little over a second travel for the air, and 
of course you do get some brake after your piston 
starts traveling through your cylinder, but I have 
always, as I say made my tests after the brake 
was on full, and that is what the distance I have al¬ 
ways obtained on that type of a two-motor car was. 

By Mr. Homing: 

Q. Now, on that type of car, stopping within 25 
190 feet or approximately 25 feet, from the time that the 
brake goes on until the car comes to a stop, is that 
considered a satisfactory stopping distance? A. For that 
type of car, yes. 

Q. And that was the best that that type of car could 
do? A. Yes, that was the best you can get out of that 
type of car. 

Q. I believe you said you could not build the speed of 
that car up to 20 miles an hour? A. I have never been 
able to get that car up to 20 miles an hour on level track. 
Of course, downgrade, of course you could; but on level 
track I have not been able to. I have tried it a number of 
times. 

Q. Now, in a vehicle, irrespective of whether it is a 
streetcar or not, do you have a rule-of-thumb for gauging 
the number of feet it travels per second, in accordance with 
its rate of speed? A. Of course, a car operating 10 miles 
an hour will probably travel 15 feet. 

Mr. Campbell: 15 feet a second? 
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The Witness: 

Mr. Horning: 

The Witness: 
feet. 

By Mr. Horning: 

Q. So, roughly, the rule-of-thumb is roughly V /2 

191 times the speed equals feet per second. 

Mr. Miles, what is the effect on a streetcar of that 
type of application of sand on a dry rail; separate 
operation ? 

A. The sand is separately operated on a dry rail, hut 
on sand it is irrelevant, because as long as you have a good 
rail and it is dry, you have about the same braking as you 
would if you didn’t have sand on there. There is not much 
difference. 

Q. Mr. Miles, assume that the evidence in this case 
shows that by police measurements, from the point of im¬ 
pact to the time when this 219 streetcar came to a stop, was 
the distance of 20 feet; would you say that that was a good, 
excellent stop? A. Excellent stop for that type of car; 
yes, sir. 

Q. In your opinion, operating at 8 to 10 miles per hour, 
could the motorman have stopped the car 219 in less than 
20 feet? A. At 10 miles per hour, I will set that distance 
at approximately 2 r 5 feet. Now, of course, at 8 miles per 
hour it would be a little less, and at 9 miles an hour a little 
less, but at 10 miles per hour that is the braking test that I 
have made. 

Q. At 8 miles per hour, what would you say car 219 
would traverse in feet from the time that the brake 

192 was applied until it came to a stop? A. Operating 
at what speed? 

Q. At 8 miles. I just want to get the difference between 
8 and 10 miles. A. Well, that would be a difficult thing 
for me to say, because if I wasn’t under the car and took 


Yes. 

In one second? 

Yes. 20 miles an hour, about 30 



86 


an exact timing of the piston as it traveled, it would be a 
difficult thing to say the exact amount; but, it would be 
something less, of course. 

Q. It would be something less than the 20 feet? A. 
Oh, yes. 

Mr. Horning: That is all. 

CROSS-EXAMINATION by Mr. Campbell: 

Q. You say if a car takes 20 feet to stop at 10 miles an 
hour, you don’t know how long it takes to stop at 8 miles 
an hour? A. I didn’t say that; no. 

Q. Well, how long does it take to stop at 8 miles an 
hour? A. I can give you that pretty near right. About 
18 feet. 

Q. Now, if the sand is applied at the same time the 
brake is applied— A. Well, of course, you don’t apply 
the sand at the same time on that car, because there are 
separate levers. 

193 Q. You cannot apply it at the same time? A. 

No, you have separate levers. There is a sand key 
on there which is separate from the braking. It isn’t like 
the new type of car. 

Q. If the sand is applied, will the car stop in a shorter 
distance? A. Well, on a good, dry road I have never seen 
any appreciable difference; on a good, dry rail, because 
your sand is merely for a bad rail condition; but when you 
get a good, dry rail it doesn’t make much difference. 

Q. You say you saw this car on February 20? A. Jan¬ 
uary 20, yes. 

Q. Mr. Wetzel was with you? A. Yes. 

Q. Did you see any dust marks on the car? A. I don’t 
remember looking for that. I might have, but I have in¬ 
spected so many cars— 

Q. You just don’t remember? A. I don’t remember. 

Mr. Horning: I would like to ask him one other 
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question, if the Court please, in connection with 
what your Honor asked him to do. 

The Court: Very well. 

By Mr. Horning: 

194 Q. Were you familiar with car 235? A. Begin¬ 
ning with the numbers of 210 to 336, if I recall, were 

all of the same group of cars. All the two-motor type cars 
with the driver wheels and the pony wheels, all applied to 
the same. 

Q. And as to the doors, were they the same ? A. As I 
recall, the doors were all the same on those cars. 

Mr. Horning: That is all. 

Mr. Campbell: That is all, sir. 

* # • 

Mr. Horning: May it please the Court, and you 
jurors, it is stipulated between counsel that the Pub¬ 
lic Utilities Commission of the District of Columbia 
orders the Capital Transit Company to place the 
location of the platforms of the type that are involved 
in this suit and that on the 30th of April, 1943, by 
Public Utilities Commission of the District of 

195 Columbia Order No. 256S, it was ordered that—Seo- 
tion 1: 

“The following changes relative to streetcar 
stops, loading zones, and loading platforms, are 
hereby authorized: 

“On Pennsylvania Avenue, Northwest. Increase 
the size of the wood platform, north side, east of 
Seventeenth Street, three-car to four-car.’’ 

Call Mr. Shoemaker. 
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Thereupon, Clarence Eugene Shoemaker, was called as 
a witness for and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Horning: 

Q. What is your full name? A. Clarence Eugene Shoe¬ 
maker. 

Q. What is your occupation? A. Inspector, Capital 
Transit Company. 

Q. How long have you been employed by the Capital 
Transit Company? A. It will be 18 years in November. 

Q. Directing your attention to the 19th of January, 1945, 
did you have occasion to go into the vicinity of 
196 Pennsylvania Avenue and Seventeenth Street, where 
an accident occurred between Mrs. Howard and the 
streetcar of the company? A. Yes, I did. 

Q. Tell his Honor and the jurors what you did on that 
occasion and what you observed. A. Well, on that day I 
was working in Scout Car No. 66, and I received a radio call 
to respond to Seventeenth and Pennsylvania Avenue, to 
investigate an accident. I arrived at this location and I 
found that the streetcar had struck a lady. 

Q. Did you see the lady when you arrived? A. Yes, 
when I arrived the lady was setting on the ground and 
hollering to get up, and a police officer told her to remain 
seated and be quiet until the ambulance arrived. 

Q. What was her position on the ground when you saw 
her? A. When I saw her she was setting on the ground, 
kind of facing with her feet towards the streetcar. 

Q. And her back towards vrhat street? A. Towards 
Seventeenth Street. 

Q. And with reference to the rails of the car, where 
was she? 

Mr. Campbell: May I interrupt, please? 



89 


Is it suggested that they had not been moved at 
the time? 

Mr. Horning: No. This is just his position. I think 
the chronology of it is that after he arrived she had 

197 been brought out from underneath the car and was 
sitting there. 

Mr. Campbell: I mean, she had been moved out 
from underneath the car at the time he arrived? 

Mr. Horning: Yes. She is still there and it is be¬ 
fore the ambulance arrived. 

* • • 

198 By Mr. Horning: 

Q. Did you do anything there at the scene of the 
accident? A. Well, I tried to get her name, and she was 
hollering so that I just let that go, I didn’t get her name 
then. And I tried to get some witnesses and no one around 
claimed that they saw the accident, and the operator, he 
had got one witness. 

Q. And then what, if anything, did you do after 

199 that? A. Well, then after the ambulance got down 
and taken her away, why, I got in the car and set the 

sign “Special” and told the conductor to take it to Nine¬ 
teenth and F and then back into Eckington car house. Then 
I went around to Emergency Hospital with the police to get 
this lady’s name and address. 

Q. And there did you get it? A. That is where I got 
her name and address. 

Mr. Horning: Your witness. 

Mr. Campbell: No questions. 

• # • 
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Thereupon, Alfred Francis Sparshott, was called as a 
witness for and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Horning: 

Q. What is your full name, Mr. Sparshott? A. Al¬ 
fred Francis Sparshott. 

Q. And what is your occupation? A. Assistant En¬ 
gineer of Way and Structures, Capital Transit Com¬ 
pany. 

200 Q. How long have you been so employed? A. I 
have been with the company 26 years. Not in the 

present position. The present position, probably three 
years. 

Q. At my request did you make some measurements in 
the vicinity of Seventeenth and Pennsylvania Avenue, 
Northwest? A. Yes, sir. 

Q. Will you tell us what those measurements wore and 
when you made them? A. I made them Monday of this 
week, that would be October 7. I can read it from my notes 
better. 

201 Q. Could you tell us about the measurements, Mr. 

202 Sparshott? A. I measured the distance from the 
platform to the rail. 

Q. What was that distance? A. It was 25 inches. 

Q. By the rail, do you mean the north rail? A. The 
north gauge line of the north rail. The gauge line of the 
north rail or north track, rather. 

Q. From that to the southern edge of the platform? A. 
Yes. 

Q. Was 25 inches? A. Was 25 inches. 

Q. What other measurement did you make? A. The 
platform width and length. The platform was 4 foot 6 
inches wide and 192 feet long. 
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Mr. Campbell: 4 feet 6 inches? 

Mr. Horning: Yes. 

The Witness: 4 feet 6 inches wide. 

Mr. Campbell: We must have had an error of 
about 2 inches. 

Mr. Homing: Well, this gentleman measured it 
with a tape line. 

By Mr. Homing: 

Q. The platform that you referred to is the north plat¬ 
form on Pennsylvania Avenue, is it not, sir? 

203 A. That is right, the westbound platform. 

The Court: How long did you say it was? 

The Witness: 192 feet. 

By Mr. Homing: 

Q. What other measurement did you make? A. I meas¬ 
ured the height of the platform from the street. 

Q. How high was that? A. It was 7 or 7% inches. It 
varies according to the pavement. 

I also took some measurements, the distance of the cross¬ 
walk on the west side of Jackson Place, 26 feet. 26 feet from 
the west curb line of Jackson Place extended. 

Q. To what point? A. To the crosswalk line. 

Q. To the edge of the platform? A. No, I have that 
measurement to the edge of the platform. That is 117 feet 
9 inches from the west curb of Jackson Place. 

Q. And by the west curb, would this be it here (indicat¬ 
ing) ? A. That would be the west curb on Jackson Place, 
yes, to the east end of the platform. 

Q. And it is how many feet, sir? A. 117 feet 9 
inches. 

204 Q. This other measurement you gave us, was 
that the width of Jackson Place at the intersection? 

A. No, that was the width of the crosswalk at Jackson 
Place, 
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Q. On which side of the street, west or east? A. On 
the west side of the street. 

Q. That would be this crosswalk in here (indicating)? 
A. That is right. 

Q. And how many feet was that, sir? A. 26 feet. 

Q. And did you make any other measurements? A. I 
made a measurement from the platform to the bus stop on 
the south side of Pennsylvania Avenue at right angles to 
the platform. 

Q. That would be at a point about here in front of the 
State, War and Navy Department Building? A. About 
the center of the platform, yes. That was 52 feet 6 inches. 

Q. From what point, sir? A. From the south edge of 
the platform to the curb. 

Q. That is right straight across? A. That is right. 

Q. 52 feet. Did you make any other measurements? 
A. I made another measurement 36 feet west of the east 
end of the westbound platform. 

205 Q. That would be at a point about here on this 
blackboard (indicating)? A. Yes. 

Q. From that point to the bus stop over here, how far 
was that, sir? A. 74 x /2 feet. 

Q. Did you make any other measurements? A. I made 
a measurement of the width of the roadway between the 
platform and the north curb of Pennsylvania Avenue. 

Q. That is, from this point, from the north edge of the 
platform to the curb on Pennsylvania Avenue? A. To the 
north curb. It was 26 feet. 

Q. Anything else, sir? A. I measured the sidewalk. 

Mr. Campbell: You mean the sidewalk— ' 

Mr. Horning (interposing): On the north side of 
Pennsylvania Avenue. 

Mr. Campbell: I don’t care, your Honor, but I 
don’t see what that has to do with it. 

The Court: It has no materiality. 

Mr. Horning: Never mind, then. 
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By Mr. Horning: 

Q. Do those complete the measurements? A. Yes, sir. 
They are all the measurements I took. 

Q. Are you familiar with car No. 219 of the 

206 Capital Transit Company? A. Yes, sir. 

Q. And you are familiar with this loading plat¬ 
form at Seventeenth and Pennsylvania Avenue? A. Yes, 
sir. 

Q. Have you seen that type, car 219, going on by this 
area? 

Mr. Campbell: Wait a minute. Has he seen car 
219? 

Mr. Horning: Yes. 

The Witness: Have I seen 219 by— 

By Mr. Horning: 

Q. Did you ever make any tests on car 219 going by that 
area? A. No. 

Q. Did you ever make any tests on car 219 ? A. I can ’t 
recall offhand. I may have. 

Q. Have you made tests on other cars of that same 
series? A. Yes, sir. 

Q. And are you familiar with the manner in which the 
front door worked on a 200-series car, that old two-man type 
streetcar? A. Yes. 

Q. Explain that to his Honor and the jury, please? A. 
The door was a double door, hinged. That is, it 

207 hinges in half; one half goes back against the other 
and opens out. 

Q. And does that door on that type of car project be¬ 
yond the body when the door is open? A. No, sir, I don’t 
believe it does. 

Q. Now, would it be possible for a person to be stand¬ 
ing on this platform of the type that you saw at that area 
and be struck by the open door on a car of the 200-series 
of Capital Transit Company? 
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Mr. Campbell: Objection, your Honor. 

The Court: Excluded. 

By Mr. Horning: 

Q. Do you know the distance in that car from the rail 
to the outside of the body? A. Yes, sir. The over-all 
width of the car would allow the car to project 2 feet beyond 
the gauge line. As a matter of fact, it would be 1 foot and 
11% inches. 

Q. 1 foot and 11% inches? A. 1 foot, 11% inches. 

Q. And that would be what is known as the overhang? 
A. That is the maximum width of the car. 

Q. By the gauge, you used an expression “the gauge.” 
A. We use—gauge is the inner edge of the wheel rail. Not 
the outside edge. We use the gauge line because it is a 
fixed point. 

208 The Court: Well, now, that is not clear to me, and 
I don’t suppose it is clear to the jury. You are talk¬ 
ing about the gauge. 

I think when you testified first you made refer¬ 
ence to what is called the gauge rail. 

The Witness: Gauge line. 

The Court: What is that, again? 

The Witness: It is where the rail curves over to 
come down into the groove. 

The Court: In other words, it is the edge, or what 
you might call the flange on the rail; is that it? 

The Witness: That is right; it is the inside edge 
of the rail. 

The Court: I see. 

By Air. Horning: 

Q. What is the distance from that point, the gauge 
line, as you called it, to the outside edge of the rail? A. 
That would vary with the type of rail we use. It would 
vary anywhere from about 2% inches, 2% inches up to 3% 
inches. 
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Q. Now, as one of the engineers of the Capital Transit 
Company, are you familiar with this type of loading plat¬ 
form that is at Seventeenth and Pennsylvania Avenue? A. 
Yes, sir. 

Q. What type is this? A. Wood construction, 

209 with 2 by 4 top on it. 

Q. Is that the same type that is required by the 
Public Utilities Commission to be placed at various points 
within the District of Columbia? A. Yes, sir. 

Q. And the platform is installed, is it not, pursuant to 
Public Utilities order? A. Yes, sir. 

Q. And all of the platforms of the District of Columbia 
of this type, in January of 1945, were they placed by order 
of the Public Utilities Commission the same distance from 
the rail? A. Yes, sir. 

Mr. Horning: That is all. 

CROSS EXAMINATION by Mr. Campbell: 

Q. You say they were placed the same distance from 
the rail. You didn’t see all those platforms in January 
1945, did you? A. No, I didn’t see all of them. 

Q. You mean they were supposed to be placed the same 
distance from the rail? A. That is right. I measured 
quite a few of them. 

Q. And that was 24 inches, wasn’t it ? A. 25 inches. 

210 Q. You made a statement, and I want to be sure 
I understand you, that when the door opened from 

that car, it didn’t project from the car? A. It doesn’t 
project beyond the over-all width of the car. 

Q. Well, does it project beyond the front of the car, 
the front corner of the car? A. It projects beyond the 
front corner of the car. 

Q. And about how many inches does it project? A. I 
don’t know offhand, I don’t know how many inches, but I 
do know it projects beyond the front corner of the car but 
not beyond the side of the car. 
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Q. It projects substantially beyond the front corner 
of the car, doesn’t it? Some 6 inches? A. I wouldn’t like 
to say how many inches it would. 

Q. Did you ever see car 219? A. I have probably seen 
it; I don’t recall it. 

Q. You don’t recall it at all. 

You have given a lot of measurements here that 
you have made. I think you said you made them on Monday 
of this week. A. I made some of them Friday and some 
of them Monday of this week. Most of them Monday. 

Q. This past Friday? A. Yes, and the majority of 
them I made Monday. 

Q. Monday of this week? A. That is right. 

211 Q. Did you make any measurements of the plat¬ 
form or the street or any of those things in Janu¬ 
ary 1945? A. No, sir. 

Mr. Campbell: That is all. 

Mr. Horning: That is all. 

The Court: Step down. 

(The witness left the stand.) 

Mr. Horning: Call Mr. Goucher. 


Thereupon Edwin Powell Goucher, was called as a wit¬ 
ness for and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Horning: 

Q. Your full name, please? A. Edwin Powell Goucher. 

Q. What is your occupation? A. Engineer, Way and 
Structures, of the Capital Transit Company. 

Q. And how long have you been employed in that ca- j 

pacity ? A. I have been with the company 27 years. 

Q. Were you familiar with the type of streetcar j 
212 known as the 200-series? A. I am. 


i 
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Q. When was that series car acquired by the 
Capital Transit Company? A. It was acquired before I 
came with the company; I think around 1911. 

Q. By the old Capital Traction Company? A. That 
is correct. 

Q. Are you familiar specifically with car 219? A. No, 
sir. 

Q. Are you familiar with that type of car? A. Yes, 
sir. 

Q. Are you familiar with the operation of the front 
door of that type of car? A. I know it was manually op¬ 
erated. 

Q. Manually operated? A. Yes, sir. 

Q. I mean with reference to the measurements or any¬ 
thing like that, you are not familiar with that? A. No, sir. 

Q. Are you familiar with the loading platform at Seven¬ 
teenth and Pennsylvania Avenue? A. Yes, sir. 

Q. And was that loading platform required to be placed 
there by order of the Public Utilities Commission? 
213 A. Yes, sir. 

Q. Was the platform installed in accordance with 
the order of the Public Utilities Commission? A. I assume 
that it was. I wasn’t with the company at the time the 
platform was installed. 

Mr. Horning: That is all right. 

Mr. Campbell: I take it his answer goes out, be¬ 
cause he was not with the company at the time. 

The Court: Yes. 

CROSS EXAMINATION by Mr. Campbell: 

Q. Do you know whether car 219 is still in use? A. No, 
sir, I know that it is not. 

Mr. Campbell: That is all. 

• * • 
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214 Thereupon Fayette Johnson, was called as a wit¬ 
ness for and on behalf of the defendant and, having 

been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Horning: 

Q. What is your full name? A. Fayette Johnson; 
F-a-y-e-t-t-e. 

Q. What is your occupation? A. I am assistant super¬ 
intendent of car maintenance, Capital Transit Company. 

Q. Speak up louder, please, Mr. Johnson? A. As¬ 
sistant superintendent of car maintenance for the Capital 
Transit Company. 

Q. And you have been so employed for how long? A. 
Well, I have this particular job going on about two years, 
but I have been in that office since the merger, and with 
the railway companies about 51 years. 

Q. And by the merger you mean when the Capital Trac¬ 
tion Company and the old Washington Railway & Electric 
Company became one? A. Became the Capital Transit 
Company. 

Q. And that became the present Capital Transit Com¬ 
pany? A. Right. 

215 Q. Approximately when did that merger occur? 
A. In ’33. 

Q. In 1933? A. Yes. 

Q. Prior to that time had you been working for the 
old Capital Traction Company? A. At the old Capital 
Traction Company, at that time I was assistant to the mas¬ 
ter mechanic. 

Q. And for how many years had you been assistant to 
the master mechanic? A. Well, from ’19 to ’33. 

Q. From 1900? A. No, 1919. 

Q. Oh, 1919. I am sorry. I didn’t hear you. 

Were you an employee of the Capital Traction Company 
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when car 219 and that 200-series car was delivered to the 
old Capital Traction Company? A. I was. 

Q. What year was that, sir? A. I don’t recall the exact 
year, but it was about 1911. 

Q. And do you know from what company the Capital 
Traction Company purchased those cars? A. Jewett Car 
Company. 

Q. Of Newark, Ohio? A. Right. 

216 Q. And were all of those series, or that series of 
cars, the same specifications? A. Well, the first 

twenty was a little different in the door, but all the specifi¬ 
cations after that were the same. 

Q. By the first twenty, do you remember what those 
numbers were? A. Well, they started—they changed the 
numbers several times, you know, but the highest one of 
those numbers at the present time would be 210. From 210 
up would be identically the same. 

Q. Then would 210 and 235 be identically the same? A. 
I should say 211 would. I -wouldn’t swear 210 was, be¬ 
cause the numbers have been changed. 

Q. 219 and 235 would be identically the same? A. Ab¬ 
solutely the same. 

Q. In every respect so far as working conditions, con¬ 
struction, type, and -working specifications? A. Bodies 
and all. 

Q. Same width of bodies? A. Built on the same speci¬ 
fications. 

Q. Now, were you familiar with car 219 of that series? 
A. Yes, I have seen considerable of it. 

Q. Can you tell us whether or not car 219 is presently 
in sendee? A. 219 has been retired. 

217 Q. And by that you mean it has gone to the old 
boneyard? A. I mean it has been destroyed. 

Q. And you know that of your own knowledge? A. I 
know it and have it in my little day book here where I put 
it down on that particular date. 
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Q. When was that done? A. On August 16. 

Q. Of which year? A. This year, ’46. 

Q. It is retired and had served its useful purpose. Did 
you receive any word from anybody in the Capital Transit 
Company not to permit the destruction of that car? A. I 
did not. 

Q. And was the destruction of it supervised by you in 
accordance with your duties? A. My duties, yes. 

Q. On account of the retired age of the car? A. Yes. 

Q. Would you tell his Honor and the jurors how the 
front door on 219 worked? A. It was manually operated, 
with a handle; you know, that operates it; and the doors 
fold in like this (indicating). 

Q. Would you speak a little louder so that this juror 
back here can hear you, please? When the door 
218 opened, would you explain how the motorman man¬ 
ually opened this door? What happened? A. The 
lever was right in front of the motorman and when he 
swings a handle, this door swings out and folds up like 
that (indicating). 

Q. When it swuing out and folded up, as you have in¬ 
dicated, would that be perpendicular to the body of the 
car? A. Right. 

Q. At right angles? A. Yes. 

Q. Did that door on that particular car project out any 
distance beyond the body of the car? A. Not beyond the 
body of the car; no. 

Q. When it folded in the position that you have stated, 
about how wide would that door be? In other words, 
from the point where it joined the body of the car, out in 
a perpendicular direction, about how far out did it ex¬ 
tend? A. I couldn’t say exactly, but a little over six inches. 

Q. And with reference to the front of the car, what may 
be termed the bumper of the car, did the door on 219 pro¬ 
ject out beyond the bumper of the car? A. I couldn’t say 
that 
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Q. By the body of the car, you meant the side of the car? 
A. The perpendicular body of the car, and first we 

219 call this the body and then the platform which con¬ 
trols the doors and so forth, is beyond that, you 

know, out to the vestibule. 

Q. Were you familiar with the loading platform of the 
Capital Transit Company at Seventeenth and Pennsyl¬ 
vania Avenue? A. No. 

Q. Were you familiar with the loading platforms in the 
District of Columbia generally on January 19, 1945, with 
respect to the distance from which the wooden platforms 
were placed in the rail? 

Mr. Campbell: I think the question is with regard 
to the wooden platform, and we have the order from 
the Public Utilities Commission. 

The Court: The witness has testified he is not 
familiar with the wooden platform. 

Mr. Horning: Very well. 

By Mr. Homing: 

Q. Now, Mr. Johnson, will you tell us what the policy of 
the Capital Transit Company is with respect to retire¬ 
ment of old streetcars? A. Well, we are retiring the old 
cars on account of they have done their usefulness, and 
getting the newer type, the four-motor cars, the speedier 
cars, and so forth, and we are taking the old ones, we are 
coming in series, rotation. 

Q. For example, was car 205 retired before car 219? A. 
Well, they were in the same series. You see, I have 

220 an order for retiring 48 this year, and 205 would 
be in that lot, because we taken them out, the ones 

that we have retired, as it was convenient to get them out 
of their storage places. 

Q. Then the destruction or retirement of car 219 was in 
accordance with that policy of chronological retirement 
for old age? A. Yes. 
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Q. Could you give us the list of other cars of the same 
series that were retired prior to car 219? 

Mr. Campbell: I don’t think that is material, 
your Honor. I don’t want to unnecessarily object, 
but I don’t see that that has a thing to do with this 
case. 

The Court: Well, he has testified that car 205, 
Mr. Horning, has not been retired as yet. So if the 
question is directed to the numerical order in which 
the streetcars have been destroyed, why, I don’t 
think under the circumstances it would be material, 
if car 205 has not been destroyed. 

The Witness: Wait a minute and I will tell 
you. 

The Court: In other words, I take it the purpose 
of your question is to indicate that the cars are de¬ 
stroyed in serial-number fashion. 

Mr. Horning: Or approximately that. 

By Mr. Horning: 

Q. Do you have any record in there of the 200- 
221 series cars that have been destroyed? A. Well, we say 
200-series, though. We start here, and 300 at the 
same time. Started with 305, 302, 298, 304, 303, 197, 219, 
290, 288, 296 and 299. They have been destroyed. 

And 210 and— 

The Court: That is all right. 

Mr. Campbell: That is enough. 

Mr. Horning: Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

Q. You say 219 was a car of the 200 series? A. 219, 
yes. 

Q. Was a car of what you call the 200 series? A. 200 
series, yes. 

Q. And that was one of the cars bought around 1911? 
A. Along about that time. 
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Q. And you say the first twenty of them were of a dif¬ 
ferent character, somewhat, from the others? A. Yes, 
but the numbers then were changed from what they were 
then. They run from—the 600’s run in order. 

Q. But the first twenty of the series were somewhat dif¬ 
ferent? A. The doors were different; that was all. 

Q. Now, did the door of 219, did I understand you 

222 to say it was manually-operated? A. Yes. 

Q. And I understood you to say when opened, it 
extended about six inches? A. From the platform, you 
know, from the base of the door. Not beyond the car. 

Q. It extends about six inches from the edge of the car 
at that point, doesn’t it? A. From the door base, you 
know, but don’t extend beyond the car, because that sets 
back of the door. 

Q. Let me get you straight. If you take the point of 
the car where the door— A. Yes. 

Q. —when you open the door, it extends six inches be¬ 
yond that point, doesn’t it? A. To the hinge of the door, 
yes. 

Mr. Campbell: That is all. 

RE-DIRECT EXAMINATION by Mr. Horning: 

Q. You mentioned about numbers changing, and “600 
series”. What you meant about that was the old Capital 
Traction Company 600 series? A. That is right. 

Q. And they became the Capital Transit Company 200 
series? A. That is right. When they consolidated 

223 the two groups of cars of Washington Railway, they 
had to change numbers, because they had duplicate 

numbers. 

Q. And had to repaint them a different color, too, didn’t 
thev? A. Yes. 

Q. When you said the platform, just now, in answer to 
Mr. Campbell’s question, you meant the platform on which 
the motorman stands? A. Yes. We call the platform all 
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that extends from the bulk-head, where the motorman 
stands. 

Q. Now, with referenoe to the front of that streetcar, 
what might he termed the humper, did that door extend out 
beyond that area? 

Mr. Campbell: I think he said he didn’t know, 
didn’t he? 

The Witness: I couldn’t state that. 

Mr. Homing: You couldn’t say. I wasn’t sure. 

That is all. 

(The witness left the stand.) 

Mr. Horning: Call Mr. May. 


Thereupon Cecil. G. May was called as a witness for and 
on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

224 Direct Examination by Mr. Horning: 

Q. State your full name. A. Cecil G. May. 

Q. And your occupation? A. I am assistant superin¬ 
tendent of schedules, Capital Transit Company. 

Q. And you have been employed by the Capital 
Transit Company how many years? A. Since 1926. 

Q. On January 19,1945, could you tell us what the route 
of the Potomac Park streetcar was from the vicinity of 
Seventeenth and Pennsylvania Avenue going in a westerly 
direction? A. Well, Pennsylvania Avenue to Nineteenth; 
south on Nineteenth Street to Virginia Avenue. 

Q. And was that the end of the line? A. Yes, sir; that 
is the terminal. 

Q. And then it turned around and came which route? 
A. It operated east, or kind of northeast, on Virginia Ave¬ 
nue to Eighteenth, north on Eighteenth to Pennsylvania, 
and east on Pennsylvania. 
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Q. Now, the R-6 bus on January 19, 1945, had what 
route, sir? From this point in front of the State, 
225 War and Navy Department Building. A. Well, 
from the State Department Building at Seventeenth 
and Pennsylvania Avenue, the bus went east on Pennsyl¬ 
vania Avenue to Fifteenth, south on Fifteenth to E, west on 
E to South Executive Avenue, to State Place, back to Sev¬ 
enteenth Street and through G Street to Twenty-third. 

Q. And west on G to Twenty-third? A. That is right. 
South on Twenty-third to E. 

Q. And then back the same way? A. Well, it went on 
a little bit further than that, on up to Twenty-sixth and 
Water and coming back it is eastbound on F Street to Seven¬ 
teenth, and north on Seventeenth, then to Pennsylvania, 
and east on Pennsylvania. 

F Street is one-way, eastbound, and G Street is one-way, 
westbound. So westbound the bus goes through G Street 
and eastbound it comes through F. 

Q. And at that time this Seventeenth and Pennsylvania 
Avenue was the terminus of that line and it started back on 
its route; is that correct, sir? A. No, it wasn’t, I don’t be¬ 
lieve it was the terminus. The terminus was at Fifteenth 
Street, but it passes, there is a bus stop there in front of 
the platform— 

Q. At the Avenue? A. At Seventeenth and Pennsyl¬ 
vania Avenue, and the stand was at Fifteenth and Penn¬ 
sylvania, I believe, or Fifteenth and New York. 

220 Mr. Horning: That is all. 

CROSS EXAMINATION by Mr. Campbell: 

Q. How long does it take the R-6 bus to run from Seven¬ 
teenth and Pennsylvania Avenue to its route at Twenty- 
third and G? A. The running time was figured from Fif¬ 
teenth and Pennsylvania Avenue west to G Street, to 
Twenty-sixth and Water. 

Q. No. Can you estimate the length of time it would 
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take an R-6 bus to come from Seventeenth and Pennsyl¬ 
vania Avenue to Twenty-third and G- Street? 

The Court: Well, the time of day is important, is 
it not? 

Mr. Campbell: At 4:30 in the afternoon. 

The Witness: Well, I would have to estimate the 
time—you say from Seventeenth and Pennsylvania 
Avenue? 

Mr. Campbell: That is right. 

The Witness: I would estimate the running time 
from Seventeenth and Pennsylvania Avenue to the 
terminus at Fifteenth is about three minutes. 

By Mr. Campbell: 

Q. About three minutes? A. That is right. 
227 Q. In rush hours? A. Yes, sir. Now, from 
Seventeenth and Pennsylvania to Fifteenth, to E, 
and then back to Twenty-sixth Street, it was eleven minutes 
running time from there to the end of the line, which would 
be a total of fourteen minutes. 

Q. In rush hours? A. Yes, sir. 

Q. Doesn’t it sometimes take fourteen minutes— 

Mr. Horning (interposing): I object. That is 
argumentative, your Honor. 

The Court: He said it takes fourteen minutes. 

Mr. Campbell: I think I can ask him, and I would 
like to ask this question— 

By Mr. Campbell: 

Q. Doesn’t it sometimes take as much as fourteen min¬ 
utes in rush hours to go from Seventeenth and Pennsyl¬ 
vania Avenue to Fifteenth and E? 

Mr. Horning: I object now. 

Mr. Campbell: I think the question is proper. 

The Court: I will let the jury draw their conclu¬ 
sions as they see fit. 
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228 Thereupon Howard Franklin Lowe was called 
as a witness for and on behalf of the defendant and, 

having been first duly sworn, was examined and testified 
as follows: 

Direct Examination by Mr. Horning: 

# # • 

Q. State your full name. A. Howard Franklin Lowe. 
Q. And what is your occupation? A. Operator, motor- 
man. 

Q. For the Capital Transit Company? A. For the 
Capital Transit Company. 

Q. How long have you been so employed? A. 22M» 
years. 

Q. Directing your attention to January 19, 1945, 

229 were you operating a Capital Transit streetcar in 
the vicinity of Seventeenth and Pennsylvania Ave¬ 
nue? A. Yes, sir. 

Q. What time of the afternoon was it when you were 
in that vicinity? A. About 4:30. 

Q. Just tell his Honor and the jurors what you observed 
in connection with an accident that occurred between the 
plaintiff and a streetcar of the Capital Transit Company. 
Mr. Campbell: As a preliminary to that, would 
you mind asking what streetcar he was operating | 
and in what direction it was going? 

Mr. Horning: I thought he would tell. 

By Mr. Horning: 

Q. Which way were you operating the streetcar? A. 
Eastbound on Pennsylvania Avenue. 

Q. Had yon come to a stop the west side of Seven- j 
teentli and Pennsylvania Avenue? A. I had stopped for 
the light; yes, sir; and got my green light. 

Q. By the green light, you mean authorizing you to 
cross the intersection at Seventeenth and Pennsylvania 
Avenue in an easterly direction? A. Yes, sir. 
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230 Q. Just tell us what you observed. A. Well, I 
crossed Seventeenth and saw this lady step off of 

the platform right in front of the car, and she went down 
with her head westbound of the platform and she had, as 
near as I could see, one leg was doubled up under the car, 
under the wheel guard, or near the wheel guard—I couldn’t 
see exactly, because I didn’t stop as I was eastbound and 
the cars eastbound kept moving; and that is about all that 
I seen. 

Q. And this was rush hour? A. This was rush hour; 
yes, sir. 

Q. When she stepped off of the platform, as you have 
testified, how far was the westbound streetcar from her at 
that time? A. Well, I would say in the neighborhood of 
four feet. I wouldn’t say exact, but in the neighborhood of 
four feet. 

Mr. Homing: Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

Q. You gave your name to the police officers? A. No, 
sir, I did not. 

Q. You gave your name to Mr. Carpenter, didn’t you? 
A. No, sir. 

Q. When did you first report having seen that accident? 
A. When I got back to the division. 

Q. You didn’t stop your car at all? A. No, sir. 

231 Q. And where were you when you saw it? A. 
I was, I would say, two car lengths from it. There 

was a car ahead of me yet and cars behind me. 

Q. What kind of car were you running? A. A P.C. 
streamlined one-man car. 

Q. What color dress was Mrs. Howard wearing? A. 
I couldn’t say. 

Q. Was she wearing a hat? A. I wouldn’t say. 

Q. What kind of a day was it? Cloudy or clear? A. 
Well, that far, I couldn’t say that either. 
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Q. Was it raining? A. Not to my knowing; no, sir. 
Q. Was the sun shining? A. I wouldn’t say. It could 
have been a cloudy day or it might have been— 

Q. Was the street dry or wet? A. I couldn’t say that 
either, that far back. 

Q. Do you know what kind of a car hit her? A. Yes, 
sir. 

Q. When did you first find out what kind of a car hit 
her? A. I seen it was an old-type car. 

Q. Do you know Ralph Carpenter? A. No, sir. 

232 Q. Never met him? A. Never met him until I 
come down here, to know the man. 

Q. How many steps did Mrs. Howard take before she 
stepped off the platform? A. She stepped from the plat¬ 
form one step down. 

Q. Did you see her turn on the platform? A. She 
was facing westbound; that is, facing up Pennsylvania Ave¬ 
nue toward Seventeenth and stepped one step. She just 
taken one step around. She was walking up the platform 
and taking one step and stepped down. 

Q. Would you recognize her if you saw her now? A. 
I couldn’t say that I would; no, sir. 

Q. You were about how far from her? A. Sir? 

Q. How far from the accident were you? A. I would 
say about two car lengths. 

Mr. Campbell: No further questions. 

The Court: Was the streetcar in front of you at 
the time? 

The Witness: Yes, sir. 

The Court: How many feet in front of you was the 
car? 

The Witness: Well, ten or fifteen feet. 

The Court: Were many people on the platform, on 
either platform? 

233 The Witness: I couldn’t say that either, because 
we were watching traffic. 
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The Court: Did you take on any passengers on 
the eastbound as you stopped? 

The Witness: No. 

The Court: Did you let off any passengers ? 

The Witness: Yes, I let off one passenger. 

The Court: Did you notice whether or not there 
was any passenger there? 

The Witness: There were several people, I 
wouldn’t say passengers; several people run across 
the street. 

The Court: I am talking about the eastbound plat¬ 
form now. You say several people ran across the 
street? 

The Witness: Yes, sir; from the eastbound plat¬ 
form. You see, where she was was the westbound 
platform. 

The Court: No. My question is directed as to 
whether or not there were any people, passengers or 
otherwise, on the eastbound platform when you came 
approximately opposite the scene of the accident, 
driving your vehicle. 

The Witness: There had been several people 
standing on the platform and they ran across the 
street between the car ahead of me and my car. 

The Court: So that you had to stop to let those 
people get by? 

The Witness: Yes, sir. I didn’t stop. 

234 The Court: You did not stop? 

The Witness: I slowed the car down. They run 
through there. 

The Court: You didn’t stop? 

The Witness: I never come to a complete stop at 
no time. After I left the platform westbound of 
Seventeenth Street. 

The Court: And your testimony is that you don’t 
know whether there wns any other person on the 
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westbound platform other than the plaintiff in this 
case? 

The Witness: No, sir; I do not. 

The Court: And you saw her take a step off of the 
platform in front of the car? 

The Witness: Off of the platform. 

The Court: Thank you. 

Mr. Horning: That is all; thank you. 


236 Thereupon Robert H. Tkrjbn was called as a wit¬ 
ness for and on behalf of the defendant and, having 

been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Horning: 

Q. State your full name. A. Robert H. Thren,T-h-r-e-n. 
Q. What is your occupation? A. Auditor. 

Q. By whom are you employed? A. Cowles Broad¬ 
casting Company. 

Q. Is that the owner of Station WOL? A. It is. 

Q. In Washington, D. C. ? A. That is right. 

Q. Do you know the plaintiff in this case, Mrs. Eleanor 
Howard? A. I do not, personally. 

Q. You do not personally know her. 

237 In obedience to a subpoena duces tecum issued out 
of this Court, have you produced the pay records of 

Station WOL respecting Mrs. Eleanor Howard? A. I 
have. 

Q. Would you take those records, please, and tell us 
with reference to a guaranteed amount, what they showed 
Mrs. Howard drew from the station on January 19, 1945? 
A. For that one week in January? 

Q. No. Just on the 19th of January, 1945, what was 
the arrangement between Mrs. Howard and the station re¬ 
specting her compensation? A. As I received it from 



the general manager of the station, Mrs. Howard was on a 
percent basis over and above the $300.00 a month guaran¬ 
tee. 

Q. There was a guarantee of $300.00 a month? A. It 
was. 

Q. Was that in force and effect on the 14th of January, 
1945 ? A. It was. 

Q. And for how long prior to that time, according to 
those records, had it been in force and effect? A. The 
present owners of radio station WOL took over on October 
1, 1944, and this agreement prevailed at that time. 

Q. So that from October 1, 1944, to January 19, 
1945, she had a guarantee of $300.00 per month? 
238 A. That is right. 

Q. Did she at that time have any commission 
basis in addition to the guarantee that you mentioned? A. 
At that time she had nothing earned. She was on a—in 
addition to her regular salary, she was to receive a commis¬ 
sion on any commercial program sponsorship that she 
may have obtained over and above the $300.00, and at that 
particular time she had not earned any. 

Q. Now, in the period from October 1, 1944, when your 
records commenced, to January 19, 1945, had she earned 
anything on account of this commission? A. No, sir. 

Q. When was the first time, according to those records, 
that she earned anything on account of commission? A. 
For the week ending April 14, 1945. 

Q. And what was the amount of the commission for that 
week ending April 14,1945 ? A. $22.00. 

Q. Do you have there the full commission record from 
its beginning, for the week ending April 14,1945, to the ter¬ 
mination of her employment? A. $223.50 plus $37.00. 

Q. My figures are correct, then. $260.50, and that was 
the total amount of commissions paid to her at any time be- 
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tween the period October 1, 1944, to the termination 

239 of her employment A. That is correct. 

Q. Now, you have given us the figure of $22.00 
for the week ending April 14, 1945. 

For the week ending April 28, 1945, was anything paid 
on account of commission? A. $22.00. 

Q. For the week ending April 5, 1945, the following 
week— 

Mr. Campbell (interposing): You mean May 5? 
Mr. Horning: Yes, May 5. Excuse me. 

The Witness: $11.00. 

By Mr. Homing: 

Q. For the week ending May 12, 1945? A. $11.00 

Q. For the week ending May 26, 1945? A. $22.00 

Q. For the week ending June 2, 1945? A. $11.00. 

Q. For the week ending June 9, 1945? A. $11.00. 

Q. For the week ending June 16,1945? A. $36.00. 

Q. For the week ending June 23,1945? A. $36.00. 

240 Q. For the week ending June 30, 1945? A. 
$41.50. 

Q. And then I believe you said that there was a check 
for $37.00, and when does your record show that was sent 
to her? A. July 14. 

Q. 1945? A. That is true. 

Q. When, according to the records which you have, was 
the last payment made to her? A July 14. 

Q. And in the sum of $37.00? A. That is correct. 

Q. Now, let’s direct your attention to this guarantee of 
$300.00 per month. 

On October 1,1944, to the ending of that year, December 
31, 1944, how was that paid to Mrs. Howard? A. She 
did not earn any and therefore did not receive any. 

Q. I mean the $300.00 guarantee. A. Oh. $150.00 twice 
a month. 

Q. Bi-monthly payments of $150.00? A. Yes, sir. 
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Q. Now, was there any deduction made by WOL from 
that $150.00 every two weeks? 

241 Mr. Campbell: You mean payroll taxes or some¬ 
thing? 

Mr. Horning: Yes. 

I think we are entitled to show what the take- 
home pay was. 

Mr. Campbell: All right, then; that is all right. 
Mr. Horning: That is all this is. 

The Witness: Social security and withholding tax. 

By Mr. Horning: 

Q. And with those deductions, what was the net which 
was paid to Mrs. Howard ? A. $128.90 every two weeks. 

Q. During the period from October 1, 1944, to Decem¬ 
ber 31, 1944, was the $128.90 semi-monthly the total com¬ 
pensation received by Mrs. Howard from Station WOL? 
A. That is correct. 

Q. Now, from the period—did there come a change on 
January 1, 1945, respecting the payments to her of this 
guaranteed $300.00? A. We went on a weekly basis at 
that time. 

Q. Would you explain what was paid to her on account 
of the guarantee, per week? A. $58.34, take home. 

Q. And that meant after social security? A. After 
sociall security and withholding tax. 

The Court: Was there any variance between the 

242 total amount paid and the guarantee of $300.00 paid 
every two weeks and the amount paid every week? 

In other words, there are four weeks in the month 
and it adds up to the same thing, doesn’t it? 

The Witness: The same thing. 

By Mr. Horning: 

Q. So there was no change? A. No change in the com¬ 
pensation. 

Q. Now, from the period between January 1, 1945, and 
April 14,1945, was the total compensation received by Mrs. 
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Howard merely the $300.00 guarantee, and no commission? 
A. That is correct. 

• • # 


Thereupon, Ralph M. Carpenter was called as a witness 
for and on behalf of the defendant and having been pre¬ 
viously duly 'sworn, was examined and testified as fol¬ 
lows : 

243 Direct Examination by Mr. Horning: 

Q. You have previously been sworn, haven’t you, 
Mr. Carpenter? A. What is that? 

Q. I say, you have previously taken the oath as a wit¬ 
ness? A. Yes, sir. 

Q. And your full name is what, sir? A. Ralph M. 
Carpenter. 

Q. Now', speak up loudly, Mr. Carpenter, so I can hear 
you back here, and try not to be nervous. 

What is your occupation ? A. Capital Transit employee, 
trainman, motorman. 

Q. How long have you been a motorman for the Capital 
Transit Company? A. Well, right now I have been 24 
years 5 months. 

Q. Now, were you so employed on January 19, 1945? A. 
January— 

Q. January 19,1945, w'ere you a motorman for the Cap¬ 
ital Transit Company? A. 1919? No. 

Q. No, January 19, 1945. A. Oh, yes. Yes. 

244 Q. You had an accident on that day? A. Yes. 

Q. In the vicinity of Seventeenth and Pennsylva¬ 
nia Avenue, Northwest, did you not? A. Yes, sir. 

Q. Will you tell his Honor and the jurors what you did 
and everything that happened in connection with that acci¬ 
dent pertaining to the plaintiff, Mrs. Howard? A. Yes, 
sir. That evening about 4:30 I was at Jackson Place wait- 
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ing for the red light, and this car in front of me, he went 
on through. When I got the green light at Jackson Place, 
I started up. I noticed this lady walking in the center of 
the platform, going direct west, the same way the car was 
going. When I got to within about two or three feet, she 
looked as if she was looking to the State Building, took one 
step with her right foot and went down on the ground. The 
other foot, it looked to me to go down between the car and 
the platform, and that is when it throwed her ahead. 

I looked over and I couldn’t see her then. Thinking that 
my car step was low, I never opened the door. I climbed 
over the seats and went back to the 'back of the car and 
went out to call the ambulance. 

When I got back, this lady was setting up in the street. 
A policeman and a soldier had her setting in the street. 

So the ambulance come and I went down with the police¬ 
men down to the hospital, and as for the doors, T 
245 never opened the doors at any time after the accident 
occurred or before. The doors was never opened. 

Mrs. Howard was walking direct in the center of the plat¬ 
form if she was headed right to the west end of the plat¬ 
form. 

Q. Now, as I understand it, you stopped at Jackson 
Place. Can you see this blackboard here (indicating) ? A. 
Yes, sir. 

Q. Was your streetcar being operated in a westerly 
direction approaching this loading platform on the north 
side of Pennsylvania Avenue? A. Yes; direct west. 

Q. Now, you stopped for a traffic light on the east side 
of Jackson Place? A- Yes, on the east side. 

Q. There was a car ahead of you, I believe you said. A. 
A car— 

Mr. Campbell (interposing): Mr. Horning is just 
leading his witness in questions. He has already 
testified to it 
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He should just ask him questions. 

Mr. Horning: I have asked the question and let 
•him explain it. Now, I want to bring out some 
things I think he has overlooked. 

Mr. Campbell: Well, then, ask him questions. 

246 The Court: May I say this: You cannot ask the 
witness, of course, a leading question, even though 
in your judgment you might have overlooked some¬ 
thing. 

Mr. Horning: I understand that, sir. 

The Court: All right. 

By Mr. Horning: 

Q. Where were you with reference to the intersection 
of Seventeenth and Jackson, Northwest, when you first 
saw Mrs. Howard? A. About halfway of the intersection 
when I saw her walking up the platform. 

Q. Now, where was she at that time? A. She was 
walking direct west on the platform when I seen her. about 
36 feet from the east end of the platform. 

Q. When you first saw' her was she near the east end or 
was she along the platform’ A. Well, she hadn’t got 36 
feet. She was near the east end of the platform. 

Q. When you first saw her? A. Yes. 

Q. And at that time you were approximately where? A. 
When I seen her on the platform I was about in the center 
of the street, the center of the intersection. 

Q. This intersection (indicating)? A. Yes. 

247 Q. Now at what speed were you driving your 
streetcar at that time? A. Oh, about ten miles an 

hour. I had built up to four points only. 

Q. What do you mean w'hen you say you had built up 
to about four points ? A. Well four points is half of the 
running speed of the car, you see. They have eight points 
on the dual controls, and four points is the first running 
position, they call it. I hadn’t crossed it over. 
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Q. Is tthat instrument with which you regulate the speed 
termed a controller? A. Yes. One, two, three, four, four 
notches, and when you cross over, you get five, six, seven, 
eight. 

Q. And you had built up about half of it? A. Half of 
it, yes. 

Q. Four points? A Yes. 

Q. Now, when you saw’ Mrs. Howard, which way was 
she walking? A. She w’as w’alking direct west, the way 
the streetcar w’as headed. 

Q. And with reference to the width of the platform, in 
what approximate position was she? A. In the cen- 
248 ter of the platform, as near as I can say; in the cen¬ 
ter of the platform. 

Q. Now% how far were you from Mrs. Howard when she 
did anything to change that course of her direction? A. I 
imagine about tw’o to three feet behind her when she look¬ 
ed this way, and I thought she wras going to step. I applied 
my air in full position and I pulled my reverse bar back. 
At that time she had stepped down and fell, and I couldn’t 
see her because she had gone down under the car and I 
looked over and I said, “I won’t open this door, it may 
be”— 

Mr. Horning: Just a minute. You have answered 
that question, as far as I want to go at this time. 

When you said she looked this way, what did you 
mean? 

The Witness: She looked to her left like she was 
looking at the State Building, looking towards the 
State Building. 

By Mr. Horning: 

Q. And by the State Building, do you mean this State, 
War and Navy Department Building which shows on this 
chart (indicating) ? A. Yes, but that is back. The end 
of it is mightv near even with that. 
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Q. Yes, I know this isn’t accurate, 'but I just want to 
identify the building. A. Uh-huh. That is right. 

Q. Now, as soon as you observed her look over 

249 that way, did you do anything? A. I hit my gong 
and applied my air to the full extent. When her 

foot went in I pulled the reverse bar back and put the car 
in reverse. 

Q. Was there anything else you could have done at that 
time? A. Not a thing unless I hadn’t been there at that 
time. 

Mr. Campbell: Unless what? 

The Witness: Unless I had not been there at that 
particular time she stepped off. 

By Mr. Horning: 

Q. Do you have any recollection of doing anything with 
any apparatus respecting sand? A. Yes, I put my hand 
on the sand lever, pressed it down—I pulled the reverse 
with this hand and I went down on the sand lever with -this 
other one (indicating). 

Q. Now, none of us are motormen, and would you tell 
us in your own words what you have to do in an emergency 
situation like that to bring your car to a stop? A. You 
see, this is my controller. I work the controller with my 
left hand like this (indicating). This is the brake sets 
right here (indicating). Well, on top of this brake, right 
up immediately just lift your hand up, after you shove it 
over, is the sand lever. When I pulled the reverse bar 
around like this, I take this hand and go down on the 

250 sand lever to hold it down, to keep the rail sanded 
(indicating). That is the case to keep the car from 

sliding. 

Q. Now, when you put the car into reverse, let me see 
if I understand it, with your left hand? A. Yes. 

Q. You did something with the controller. WTrat did 
you do with that? A. I pulled the reverse bar back, and 
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pulled the controller all the way around, that is to make 
the car generate and take up quickly. 

Q. In other words, you reversed the motor? A. Yes. 

Q. With which hand do you apply that reverse bar? 
A. With the left hand only. 

Q. With your left hand? A. Left hand; yes. 

Q. And with which hand did you cut off the power with 
your controller? A. You cut it off with the left hand; you 
use that right on the same one, you see, and I went down 
and take this one for the sand (indicating). 1 work the 
brake with this hand and the sand lever. 

I shoved the brake all the way over. I put the car around 
in reverse and I shoved the sand lever down with this hand 
(indicating). 

251 Q. Now, by the brake, you mean an air brake, do 
you not? A. Yes, an air brake. 

Q. And that is a handle? A. Yes, that is a handle. The 
controller is right here, and the air brake is right on this 
handle, you see (indicating). The controller sets in the 
center, a little bit to the left, and the air brake is right 
direct—just like you would use your hands like this, you 
see (indicating). You work this way to put it on and over 
this way for release (indicating). 

Q. And did you w T ork that air brake with your right 
hand? A. Bight hand, yes, sir. 

Q. Now, with which hand did you work the sander when 
you got to that? A. Bight hand, with the sander. 

Q. Bight? A. No, the right hand with the sander. The 
right hand is right on the sand lever, because the sand 
lever is directly over the top of the air brake like that, you 
see (indicating). It is a little lever sets over there about 
that long, for the sanding of it. 

Q. Would you work the sander with a finger? A. Well, 
no, I didn’t. 

Q. With the hand? A. If you put down with 

252 your hand, you get a better pressure on it, and can 
shove it better. You might miss it with the finger. 
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Q. Now, approximately where with reference to this 
loading platform was it that Mrs. Howard came in contact 
with the car? A. Well, 36 feet from the east end of the 
platform. 

Q. Now, when she turned and looked over toward the 
State Department Building, as you testified, how many 
steps, if you can recall, did she take before the impact 
with the car? A. Well, she walked two or three steps, I 
don’t know which. She was walking direct and she crossed 
this right foot over. I know that, because I seen that go 
down on the ground, and the other one looked at me as it 
went between the platform and the step. 

Q. And when you say you saw her right foot cross over 
and go on the ground, did you mean the ground on which 
the streetcar tracks are? A. Oh, yes, inside. She stepped 
to the inside of the platform. 

Q. In the direction toward this State Department Build¬ 
ing? A. The State Department; yes, sir. 

Q. You saw that right foot go down and then the 
253 left foot, did you see that? A. Yes. This was down 
between the platform and the car. That is the rea¬ 
son I throwed it. Maybe it throwed her between the plat¬ 
form and the car; I wouldn’t open the door because I 
thought maybe she was between the platform and car. 

Q. Now, what part of the car with reference to the 
bumper or front of it, with what part of the car did she 
come in contact? 

Mr. Campbell (interposing): Just a minute. I 
would like to know if he saw her come in contact with 
the car. 

Mr. Horning: I would be glad to ask him. 

By Mr. Homing: 

Q. Did you see her come in contact with the car? A. 
Yes, her left shoulder hit on the front post of the car as 
she went down. T could see that. 
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Mr. Horning: Would the reporter read that back, 
please? 

The Reporter (reading): 

“Question: Did you see her come in contact with 
the car? 

“Answer: Yes, her left shoulder hit on the front 
post of the car as she went down. I could see that.” 

Mr. Campbell: Hit on the front post ? 

The Witness: Corner of the car. The post is on 
the comer. Outside we call the front corner of the 
car. The post is on the inside. That was the right- 
hand side of the car, of course. 

254 By Mr. Horning: 

Q. At the time of the impact, Mr. Carpenter, how- 
fast were you going, would you estimate? A. You mean 
when I come in contact with her? 

Q. Yes, when you came in contact writh her? A. Well, 
I imagine the car had almost stopped three or four feet 
when it hit her, but at the time I saw her walking up the 
platform, I was running at about the rate of 10 miles an 
hour. 

Q. Now, I meant at the time after you threw your car 
into emergency, had it done any slowing down at the time 
of the point of impact? A. Oh, yes, it began to take up 
suddenly after that. 

Q. And after the collision approximately how many 
feet did your car.travel before coming to a stop? A. About 
twenty feet, I imagine. 

Q. Now, pricy to colliding with Mrs. Howard, that is, 
before colliding frith her, had your car come to a stop? A. 
Well, no, not colliding. I had been standing on the other 
side of the street and had just started up. No, I had never 
offered to make fanv stop or anything. I was still running 
until I seen her step out. 
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Q. Now, prior to colliding with her, had you opened the 
front door? A. No. I had no right to open the 

255 door setting out beside the traffic light. The traffic 
light, we had no stop sign there or loading platform 

and I had no right to open the door. Even after the acci¬ 
dent occurred, I never opened the doors. 

Q. But I wanted to ask you specifically whether before 
the accident occurred, had you opened the door? A. No, 
sir. 

Q. At the time of the impact, was the door closed? A. 
Yes, sir. 

Q. That is, the front door? A. The front door was 
closed. 

Q. And did it continue closed until you brought your 
car to a stop approximately twenty feet away? A. The 
door was never open in front until after everything was 
over. The inspector there ordered the conductor to take 
it in. So the door was open then. That is the only time 
the door was opened. I never opened the door even which 
after the accident occurred. I went out the back of the car. 

Q. I was going to ask you about that, but before I did, 
was there any car in this loading platform preceding you, 
that is, going ahead of you? A. Going ahead of me? 

Q. Yes. A. Well, when I lost the light at Jackson 
Place, the light turned red, the Friendship Heights 

256 car in front of me, he had the light and he went on 
through and naturally I caught the red light. I had 

to wait at the east end of the platform which was Jackson 
Street, on the other side of the intersection, and this Friend¬ 
ship Heights car went on up to the west end of the plat¬ 
form. He picked up the passengers and when the light 
comes on at Jackson Street, it works on the same circuit, 
it comes on at Seventeenth Street, he got the light and went 
on. There wasn’t a car on the platform when I approached 
it or wasn’t a passenger on it, person on the platform, ex¬ 
cepting Mrs. Howard. 
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Q. Now, in accordance with your instructions and the 
rule of the company, as you approached this platform, 
where was it your duty to stop? A. At the west end; at 
the far end. There was nothing on the platform. Yes, up 
to the corner, the intersection of Seventeenth. 

Q. This was, I think the evidence shows, a four-car plat¬ 
form? A. Four-car, 180 feet. 

Q. And you were going on this occasion, you had in¬ 
tended to pursue your instructions and come up here to the 
end, the west end ? A. To the end, yes. 

Q. I will ask you whether before this impact and while 
Mrs. Howard was walking down this platform, did 

257 she hold up her hand or signal you in any way? A. 
No, no signal given to me. The only signal given 

was when I pulled up to the platform. As the company 
instructs you, hit your gong. I rang my gong. 

Q. You did that, but I am asking you about Mrs. How¬ 
ard. A. Mrs. Howard give no signal to me. 

Q. As you approached this platform and in accordance 
with the instructions of your company, were you ringing 
the gong? A. Yes, T rang the gong. 

Mr. Campbell: Just a minute. 

That is sort of a leading question. 

The witness has already answered that he rang the 
gong after she stepped off. 

The Court: The jury is instructed to pay no at¬ 
tention to the question. 

By Mr. Horning: 

Q. Now, at any time as you approached this platform, 
did you sound your gong? A. Yes, sir, I sounded my gong 
when I hit—come through the end of the platform that I 
was coming on by. 

Q. By the end of the platform, what do you mean? A. 
When I first entered the platform. 

Q. Here at the east end (indicating)? A. Yes, on 

258 the east end. I had never got to the west end. When 
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I got to the east end there, I hit the gong that I was 
coming by the platform. We always hit the gong when we 
start up, to let anybody know in front that you are going to 
start. 

Q. Now, when the car came to a stop could you see Mrs. 
Howard from your position as motorman? A. No, sir, I 
could not. She was down under the car. I thought maybe 
she was down between the step and the platform. I wouldn’t 
open the door because I didn’t want to hurt her any more 
than she was. 

Q. Now, how could she have been hurt if at that time, 
when she was underneath the car, you had opened the front 
door? A. Well, on those cars they have a kind of bent 
rod on the steps, you see. When the step is up, the rod 
closes up. 

The Court: Now, I will exclude that question. 

It is calling for a conclusion in the nature of opin¬ 
ion from this witness. 

Mr. Horning: I respectfully submit, if the Court 
please, that his action in not opening the door, that 
the jury is entitled to know the mechanics of it. 

The Court: Well, he has testified that he didn’t 
open the door. 

Mr. Horning: Yes, but now I want to ask him 
what there was about the mechanics of the car with 
259 which he was familiar and which he was operating 
which would be likely to injure a person, and for 
that reason he took his course. 

The Court: Well, there is no claim here that she 
was injured again, after the original injury claimed. 

So what he did in that respect, or what he might 
possibly have done in order to forestall further in¬ 
jury is not material. 

Mr. Horning: May I have an exception, sir? 
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By Mr. Horning: 

Q. When yon brought the car to a stop, how did yon 
make your exit from the streetcar? A. Well, the passen¬ 
gers raised up to the front so I couldn’t get them out of 
the way. I shoved them out of the way and still they 
wouldn’t get out of the way, so I walked over the seats and 
—walked over three seats to get by them, and went out the 
back door, where the conductor had the door open. The 
conductor was- out of the car when I got there, and he had 
the door open and I walked out of the back down and I run 
across the street to call the ambulance. The policeman told 
me that the ambulance was on its way, or at least the com¬ 
pany told me the ambulance was on its way and I notified 
the company and the policeman told me then that he had 
called the ambulance when he heard it. 

Q. Now, Mr. Carpenter, is it a fact that you stopped 
your car at a point east of Mrs. Howard and that she 
turned around and walked toward your car, that 
260 you then had the door opened, and that you started 
up the car with the door open when she was about 
that far away from you (indicating) ? A. I never opened 
my door at all. I never opened the door at any time be¬ 
fore the accident or after. The conductor was the first 
one— 

The Court: Your answer is, then, that that is not 
a fact? 

The Witness: Yes. 

By Mr. Horning: 

Q. Now, Mr. Carpenter, that car that you were driving 
was numbered what? A 219. 

Q. What type of car was it? A. It was an old-style, 
■what you call a two-man car. 

Q. Did you have a conductor on board at that time? 
A. Yes. I had a conductor. It was a two man car. 

Q. What is his name? A. Gteedy. 
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Q. Is he the same Mr. Geedy who is out in the witness 
room now? A. Yes, he is outside. 

Q. As you approached this platform, in that car, was 
Ihere any overhang of the body of the car over the edge of 
the platform? A. None whatsoever; no, sir. 

Q. When the doors of that streetcar 219 were 

261 opened, was there any overhang of the door over 
the edge of the platform? A. No, sir. The step 

and door comes out the same amount. The step hits right 
on the edge of the platform so the passengers 7 feet won’t 
go down under the step. The step will come about a couple 
of inches or more from the platform after you open the 
door. 

Q. So that no portion of the step or the door overhang 
the end of the platform ? A. No, sir. 

Mr. Campbell: Has your Honor got the other 
testimony? If so, might I see it? 

The Court: No, I have not got it. 

I have my notes which are not available. 

By Mr. Horning: 

Q. When you, on this occasion, went to the front of the 
streetcar after doing what you have testified, did you see 
a soldier there? A. The soldier come across the street. 
I don’t know which way he come from, but he was out there 
when I got out there. 

Q. By “out there” where do you mean? A. In front 
of the car when I got out there. The soldier and the police¬ 
man were out there. The soldier and policeman was in 
front of the car. 

262 Q. Did you see anybody else there with the 
soldier ? A. I saw a soldier and some other man. 

Q. Was the other man a civilian, dressed in civilian 
clothes? A. Yes, civilian clothes. 

Mr. Horning: That is all. 

Your witness. 



CROSS EXAMINATION by Mr. Campbell: 

Q. Did you get the name of the civilian? A. I did the 
soldier. 

Mr. Horning: We stipulated that was Mr. 
d’Angelo. 

Mr. Campbell: We stipulated that the man whom 
the policeman Singleton referred to was Mr. 
d’Angelo? 

Mr. Horning: Yes. 

By Mr. Campbell: 

Q. Did you get the name of the witness? A. I got the 
name of the witness. We have the name of the witness. I 
cannot recall what his name was now. It has been some 
time ago. 

Q. How many passengers were in the car? A. Oh, 
about twenty or twenty-five. 

Q. You have instructions from the company, have you, 
with regard to getting names of passengers? A. Well, I 
do, yes. 

263 Q. What is that? A. I get witnesses where we 
can, on the ground, whoever seen it, the car or on the 
ground. 

Q. Do you have instructions from the company to get 
the names of such witnesses in the case of an accident? A. 
We do. We get some witness. We defend ourselves, you 
know, but they don’t instruct us to get no particular wit¬ 
ness. 

Q. Do they instruct you to get the names of anybody 
who might be a witness to the accident or the scene of the 
accident when you have one? A. Yes. That is for our 
own protection, to get witnesses for our own good. 

Q. I mean the company instructs you to do it, don’t 
they? A. Sure, the company instructs you to get wit¬ 
nesses. 


129 


Q. And that is your practice, isn’t it? A. Yes, sir. 

Q. Now, did you get the names of any of the passengers 
in the car? A. No, I didn’t, because when I opened the 
door and went out I was so busy to see how Airs. Howard 
was, they all went out the back door. 

Q. Before you went out the back door you didn’t 

264 attempt, of course, to get names of witnesses? A. 
No, first came to get the ambulance. 

Q. Did the conductor get the names of any of 
those passengers ? A. He was out of the car before I was. 
He got a witness’ name, but the fellow was on the ground 
and saw it all. 

Q. What witness did he get? A. The soldier. 

Q. Holmstrom, I think it is? A. I imagine so. 

Q. Didn’t any of these people get back on the car 
afterwards? A. Nobody got back on the car, because we 
take the car and no passengers in it. The conductor 
taken it in. 

Q. Of all the people that gathered around that scene of 
that accident, you only had the names of those two people 
you referred to? A. I went down to call the ambulance. 
When I went down to call the ambulance, and come back, the 
crowd had gathered. I didn’t know who was on the car 
and who wasn’t. There was nobody left on the car when I 
come back. 

Q. Now, when you speak of the front post of the car, 
what do you mean? A. You see, on the car, this car is 
made like this. It is kind of round. Naturally it would 
have a post or something to hold it, you know. 

265 Q. The post is at the corner? A. The corner of 
the car; yes. 

Q. Right at the corner? A. Right at the corner; yes. 

Q. And you say that is where Airs. Howard’s left shoul¬ 
der hit? A. It seemed to be Airs. Howard’s left shoulder 
hit on the front comer of the car. You wt>uld call it the 
corner, but I just say the post, you know. It is inside. 
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Q. Is it a fair statement to say that it hit on the front 
corner of the car? A. Front corner of the car; yes. 

Q. Now— A. I do think what tripped Mrs. Howard 
most was when her foot went down and hung between the 
platform or something or other, because the car was still 
running. 

Q. You didn’t see any dust marks on the car? A. Didn’t 
see what? 

Q. Any dust marks on the car? A. Desk marks? 

Q. Dust. A. No, I didn’t see any marks. 

Q. You didn’t see any dust marks on the front of the 
car? A. Dust marks? 

266 Q. D-u-s-t, dust marks. A. No, sir. I didn’t. 

Q. After the accident? A. No. 

Q. You didn’t see any dust marks halfway between the 
center of the oar and the corner? A. No. There was no 
marks on it; no, sir. 

Q. No marks on the car? A. Not as far as I know. I 
never went around to examine it. I know it wasn’t hit that 
far there. 

Q. You know Mrs. Howard wasn’t hit halfway, then, be¬ 
tween the center and the corner? A. No, sir. She was 
right on the front, because she stepped off the platform. 

Q. She was right on the corner, you mean? A. Front 
corner, yes. 

Q. You didn’t see any dust marks on the front of the 
car? A. No. I never looked for dust marks. 

Q. You never looked for dust marks? A. No, because 
I went on to call—whether the car had any marks, there was 
no marks left on the car, no. 

Q. No marks left on the car? A. No, not according 
to the accident; no. 

Q. No marks as a result of the accident? A. No. 

267 Q. When you approach the platform and see 
someone on the platform, don’t you generally go 
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slow? A. Well, yes, sir; I was going only ten mile& an 
hour. 

Q. Well, now, how do you know you were built up to 
four points? Did you measure them? A. No. They have 
notches on the controller, one, two, three and four. You 
have to hit the running position rods to hit them, you see. 
That resists them. 

Q. How do you know it was four points instead of three 
or eight or seven? A. The first running position you pull 
her up like this and then to get the next one you have to 
cross. You see, it comes over to turn on around (indicat¬ 
ing). 

Q. How fast will one of those cars go? A. Oh, I don’t 
imagine over 15 or 20. That was an old type. 

Q. As a matter of fact, it won’t go much over 10, will 
it? 

Mr. Horning: I object. 

Mr. Campbell: Didn’t the expert witness of the 
Capital Transit Company testify— 

Mr. Horning (interposing). No, now wait a min¬ 
ute. 

The Court: He said, in his opinion. 

Mr. Reporter, will you read the answer of the 
witness? 

The Reporter (reading): 

268 “Answer. Oh, I don’t imagine over 15 or 20. That 
was an old type.” 

The Court: That is his opinion. 

Mr. Campbell: I wanted to see if I couldn’t get 
him to admit he was wrong, and that it wouldn’t go 
over 10. 

The Court: That is objected to. 

By Mr. Campbell: 

Q. It really won’t go over 10, will it? A. The old car? 

Q. Yes. A. At full speed? 



i 


132 

Q. Yes. A. Oh, yes; it will go faster than that. 

The Court: We will drop that now. 

Mr. Campbell: All right, your Honor. 

By Mr. Campbell: 

Q. What is your custom when you are approaching a 
platform and you see people on it? A. Well, to have your 
car under control a'nd ring your gong. 

Q. You mean every time you come up to a platform while 
you are running along the platform you are ringing your 
gong? A. Yes, sir. You are supposed to hit your gong 
when you are passing up through a platform, if you see 
anybody on a platform. Naturally you wouldn’t want to 
come up on them if the passenger might come up 
269 running, and didn’t know the car was coming. 

Q. What do you mean the passenger didn’t know 
the car was coming? 

Mr. Horning: He said “if”. 

The Witness: If a passenger was on the plat¬ 
form. 

It don’t have to be a passenger. Sometimes people 
stand on them to avoid getting hit or walk up the 
platform because they don’t want to cross over on the 
sidewalk. They have a right to walk up the platform 
if they want to. 

By Mr. Campbell: 

Q. Well, normally when somebody is walking up the 
platform like that, you assume when they are going toward 
the west end, you would assume they are going to take a 
streetcar, wouldn’t you? A. But they would go to the far 
end, just like it looked as if she was going to the west end 
of the platform. 

Q. Well, you thought she was getting ready to take the 
car, didn’t you? A. I didn’t know. I knew she was head¬ 
ed to the other end. There were several cars passed there. 
It could have been another car she wanted. 
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Q. You thought she might be getting ready to take the 
car? A. I thought she may be going to the other end. 

270 Evidently she was walking plenty in the center for 
me to go by and there was no way that I could hang 

her or hit her unlesis she walked off there. 

Q. You saw her raise her hand, didn’t you? A. No, 
I didn’t see her raise her hand. She didn’t raise her hand. 

Q. Now, you said that car didn’t overhang the platform? 
A. No, sir. 

Q. Didn’t you testify earlier in this case that it did 
overhang the platform? A. I said if a person leaned over 
like this, it would hang her, but a person has got to lean 
over. 

Q. I think I asked you whether in your deposition, pre¬ 
vious pretrial deposition, this question had been asked you: 
“Does the streetcar overhang the platform a little? 
“Answer. No, sir, not if they are walking on there, it 
won’t hang them. 

* 1 Question. How about on the edge ? 

“Answer. It might hang them, it might hang them if 
they were right on the edge, yes.” 

A. And lean over on the edge, yes. 

Q. You did give this answer? A. Uh-huh, unless the 
platform was around a curve. That was a straightaway 
platform. 

271 Q. You did give this answer, didn’t you? A. 
Yes, if it is down there, I must have given it. 

Q. Now, how did the passengers in the car know 
that you had hit Mrs. Howard? A. Because I asked them 
would they move around and let me get out, that I had hit 
someone. Some of them, I imagine, had got up to get off at 
that particular stop, but no passenger in the car didn’t 
know that anything had ever happened until I asked them 
to let me by. 

Q. You say some of the passengers had gotten up to get 


out at that stop? A. They were going to get off at that 
stop, I imagine. 

Q. Then somebody had buzzed and you were slowing 
down to stop? A. No, I wouldn’t slow down to stop 
until I got to the other end of the platform. It is a fou^- 
car loading platform, and I hadn’t much more than got the 
back end of the car to the east end of the platform when the 
accident occurred. 

Q. But you had been signaled to stop? A. Yes, to 
stop at the other end. 

Q. And had received a signal from passengers? A. 
Yes, I had a buzzer to stop at the next stop. 

Q. How about the passengers who had gotten up to 
come to the front? Had they seen the accident? A. They 
didn’t see it. The passengers in the car— 

The Court: This is sheer subjection. 

272 Nobody knows whether anybody saw anything. 

He cannot testify to what the passengers saw. He 
does not know. 

With the door open he wouldn’t know. He cannot 
testify to that. 

By Mr. Campbell: 

Q. Now, Mr. Carpenter, when you opened the door of 
that car, I believe you testified it opened at right angles 
to the car itself and projected out about six inches. 

Mr. Horning: I object to that. He did not testify 
to anything of that kind. 

Mr. Campbell: I thought he did. 

By Mr. Campbell: 

Q. Will you state when you opened the front door of 
the car— A. I didn’t open the door. 

Q. If you opened the door. A. If I had opened the 
door, it would come out about six inches, I imagine. If I 
had opened the door, the door comes out about this much 
(indicating). 
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The Court: Why not ask him directly whether or 
not the doors project? That is, if the doors were 
opened. 

By Mr. Campbell: 

Q. If the doors were opened, do they project about 

273 six inches beyond the car? A. Yes, but the plat¬ 
form, it still does not overhang the platform at that. 

Q. That was the question, that it does project six inches 
beyond the corner of the car. A. Yes, but that is a board 
platform, not a concrete platform. It still is away from 
there about this much (indicating), so the doors don’t hang 
the passengers. The step comes out when you let it down 
on the 200-type like I had, as far as the doors come out. 
They both work. When you open the door, the step comes 
down. When you close the door, the step comes up. And 
the step comes out to the edge of the platform, about like 
this (indicating), you can see. About like that (indicating). 
So a passenger’s foot, if the door is open, cannot go down 
under the step. 

Q. Suppose you have a door open and the step on a 
level, and then you start to shut the door. The step comes 
up, doesn’t it? A. What is that? A. Make it plain. 

,Q. If the door is open, the step is level, isn’t it? A. ( 
Yes, the step is level, down a little. 

Q. And then if you close the door, or when you close 
the door, the step comes up, doesn’t it? A. Comes up, 
right up beside the car, just like this step down here, when 
I close the door, it comes up like that, see (indicating). 

274 Q. It would be possible, would it not, for a per¬ 
son’s foot to be caught down underneath that step 

if the door— 

Mr. Horning (interposing): I object. 

The Court: That calls for a conclusion of the 
witness which is infringing upon the province of the 
jury. 

Mr. Campbell: All right. 
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By Mr. Campbell: 

Q. How many steps did Mrs. Howard take before sbe 
got off of the platform? A. Ob, I imagine two or three. 
She was in this center of the platform. The platform I think 
is four foot eight inches wide. If she was in the center, she 
would have to step two feet four inches or, to get one foot 
on the ground, I imagine about three feet. 

Q. How many steps on the platform ? A. Some peo¬ 
ple step wider than other, you know. 

Q. Do you know how many she took? A. Know what? 

Q. Do you know how many steps she took on the plat¬ 
form ? A. It looked to me like two. It looked like she just 
crossed her right foot over here, it went down on the 
ground, and the left foot when she went to make the other 
step caught in the car some way. 

Q. Now, you saw her turn, I think you said. A. I saw 
her looking towards—when I saw her turn, I 
275 applied the brakes on, because I felt sure that she 
was going to step off the platform. 

Q. Well, applied the brakes before you hit her, then, 
didn’t you? A. Oh, yes. Yes, sir. I applied the brakes as 
soon as I seen her making the step. 

Mr. Horning: Let him finish. 

Mr. Campbell: Had you finished your answer? 

The Witness: I said I applied my brakes as soon 
as I saw Mrs. Howard take a step, which, if a person 
—some people step wider than others. Sometimes I 
can step four feet, you know. Others, other times I 
only take a couple of feet. 

The Court: We don’t want to get into stepping 
proclivities of anybody but Mrs. Howard. 

You said that you saw her take a step. When you 
saw her take a step, I understood you to testify that 
you applied your brakes. 

The Witness: I applied my brakes as soon as I 
saw her take a step. 
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By Mr. Campbell: 

Q. How long before you hit her after you put the brakes 
on? A. I put the brake on before I hit her. 

Q. You did? A. Oh, yes. 

276 Q. And you put the sand on at the same time you 
put the brake on? A. I reversed my car and put 

the sand on as soon as I seen her step down. I knew when 
she took that step, I felt sure she was going to step off the 
platform, so I done everything in my power I could to 
stop the car. 

Q. And you are sure you put the brake on before you 
hit her? A. Yes, sir, I put the brake on before I hit her. 

Q. And you put the sand on before you hit her? A. 
Well, the sand takes a little time to take, you know. It 
doesn’t go down there as soon as you— 

Q. Well— A. Wait a minute. 

Mr. Horning: Let him finish. 

The Witness: It doesn’t go down there, you know. 
I was running at the rate of 10 miles an hour. 
Naturally my car was traveling. For to get the sand 
down, I may have been two or three or four feet fur¬ 
ther before the sand hit the rails. It has to come 
down a pipe, you know. 

The Court: You say you were two or three feet 
behind her when you thought she was going to step ? 

The Witness: When she looked toward the State 
Building, I—you know, you have those ideas— 

The Court: My question was, I understood your 

277 testimony to be that when you were two or three 
feet behind her, you felt she was going to step. 

The Witness: When she looked across to this 
building, I thought she was going to take a step. 

The Court: And then you applied your brakes; is 
that it? 

The Witness: That is when I applied my brakes; 
yes, sir. 
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By Mr. Campbell: 

Q. You say she crossed her right foot over? A. She 
was walking like that. Her right foot over and her left 
foot went on to make the next step. 

Q. How do you know her right foot went over and not 
her left? A. She had to turn this way. 

Q. Couldn’t she have turned with her left foot instead 
of her right? 

Mr. Horning: She would be back— 

I object. It is argumentative. 

The Court: That is argumentative, Mr. Campbell. 
The witness has testified that she turned with her 
right. 

Now, presumably she could have turned with the 
left, but he testified she turned with her right. 

By Mr. Campbell: 

Q. You are sure she put her right foot over; is that 
correct? A. That is right. 

278 Q. Do you know what kind of clothes she was 
wearing? A. I don’t know. She had a short coat 
on, but I don’t know what kind, because I saw her setting 
down on the ground. I know she had a short coat on. I 
don’t know whether it was brown or—I think, as far as my 
recollection, it was a brown coat, a short fur coat. It was 
a fur coat. 

• * • 

(There was a brief informal recess, at the con¬ 
clusion of which the trial proceeded as follows): 

Mr. Campbell: Just a few more questions and I 
will be through, Mr. Carpenter. 

I don’t want to unnecessarily repeat, but I want 
your best recollection of the number of steps that 
Mrs. Howard took between the time she turned to¬ 
ward the State, War and Navy Building and the 
time she was hit. 
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The Witness: Well, two to three. I will say be¬ 
tween two and three. I know she crossed her left— 
right foot over and started with her left. It caught 
her before she got down. 

279 By Mr. Campbell: 

Q, What condition did you find Mrs. Howard in 
when you saw her? A. What is that? 

Q. What condition did you find Mrs. Howard in when 
you got out of the car? A. When I got there, after I went 
and called the ambulance, Mrs. Howard was then setting 
up in the street in front of the car. 

Q. Had she vomited? A. I didn’t see any vomit, no. 

Q. Was she bleeding? A. Well, I saw a little blood 
right in front of the car. 

Q. Was she screaming? A. Screaming? Well, natural¬ 
ly she was crying a little bit. I noticed her stockings had 
been torn. 

Mr. Campbell: That is all. 

Mr. Horning: No further questions. 

Thank you very much, sir. 

The Witness: You are welcome. 

Mr. Horning: May Mr. Carpenter be excused, 
your Honor? 

The Court: You are excused, Mr. Carpenter. 

Mr. Homing: You are free to go now, Mr. Car¬ 
penter. 

The Witness: Thank you. 

(The witness was excused.) 
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280 Thereupon, Harry Geedy, was called as a witness 
for and on behalf of the defendant and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Horning: 

Q. State your full name, please. A. Harry Geedy, 
G-e-e-d-y. 

Q. How do you pronounce that? A. Geedy. 

Q. Geedy? A. That is right. 

Q. G-e-e-d-y? A. That is right. 

Q. You are an employee of the Capital Transit Com¬ 
pany? A. Yes, sir. 

The Court: I am sorry. What is your first name, 
I didn’t get it 
The Witness: Harry. 

The Court: Thank you. 

By Mr. Horning; 

Q. How long have you been an employee of 
the Captial Transit Company? A. Well, a little 

281 over 33 years. 

Q. On January 19,1945, along about 4:30 o’clock in 
the afternoon, were you on a run? A. Was I on what? 

Q. Were you on a run for the Capital Transit Company? 
A. Yes, sir. 

Q. What was your position or duty at that time? A. 
Conductor. 

Q. On what car? A. 219. 

Q. What type of car was that? A. It is a two-man car. 
Q. New or old style? A. Old, old type. 

Q. Who was your motorman on that occasion? A. Mr. 
Carpenter, Ralph Carpenter. 

Q. And that is the same Mr. Ralph Carpenter who was 
here in court a few moments ago? A. Yes, sir. 

Q. As conductor of that car, in what position were you 
on the car? A. On the rear end. 

Q. And where was the motorman? A. On the front end. 
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Q. Directing your attention to that date and time, I 

282 will ask you whether the car came to a stop at 
Jackson Place and Pennsylvania Avenue, North¬ 
west. A. Yes, sir. It stopped for a red light. 

Q. What, if anything, at that point did you do? A. I 
give him two bells to go ahead after the light changed. 

Q. The two bells, is that the customary signal to go 
ahead? A. Yes. 

Q. Just tell us in your own way what, if anything, hap¬ 
pened from the time that the streetcar on which you were 
conductor and Mr. Carpenter was the motorman, left the 
east side of Jackson Place after you gave him the two bells. 
A. Well, I guess it was about, not quite a car length, at 
the loading platform he stopped in emergency. When he 
throwed his emergency brake on, of course I looked around 
to see what the trouble was and he stopped and I got out 
the back door and went around the front. 

Q. Now, could you tell us with reference to the loading 
platform where the car was when you first felt the emer¬ 
gency applied? A. Well, I imagine it was about 20 feet. 

Q. About 20 feet, and from which end of the loading 
platform? A. That is the east end. 

283 Q. From the east end? A. Yes, sir. 

Q. Here (indicating). 

Now, before you felt that emergency go on, had Mr. Car¬ 
penter brought the ear to a stop? A. No, not right away. 
Just as soon as he throwed it in emergency, you know, it 
takes some time for the car to stop. 

Q. That is right, but isn’t it a fact that Mr. Carpenter 
stopped the car and then started it up again— A. No, sir. 

Q. Opening the door before there was the accident? A. 
No, sir. When he reversed that car it came to a full stop 
when he did stop. 

Q. Now, as soon as the car came to a stop, after you felt 
it go into emergency, which door, by which door did you 
leave the car? A. The rear door, sir. 
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Q. At that time was the front door of the car open? A. 
No, sir. 

Q. Prior to that, prior to that emergency stop when the 
car finally came -to a stop, at any time from the time that 
yon crossed Jackson Place nntil the car stopped in emer¬ 
gency, had the front door of the car been opened? A. No, 
sir. 

284 Q. When you jumped out of the car, out of this 
rear end— A. Yes, sir. 

Q. —did you notice what, if anything, your motorman 
was doing? A. The motorman was coming back through 
the front part of the car to get out the back door. 

Q. At that time did the motorman open the front door? 
A. No, sir. 

Q. And leave by the front entrance? A. No, sir. 

Q. You saw him leaving—going from the front toward 
you in the back? A. That is right, and I of course having 
anything like that happen, we get around to help just as 
quick as we can. 

Q. And you went out the back door? A. Yes, sir. 

Q. Now, when you went out of the back door, where did 
you go? A. I wrent around in front of the car. 

Q. And what, if anything, did you see at the front of the 
car? A. Yes, sir, I seen a lady underneath the car with 
her feet on the wheel guard and her head sticking out. 

Q. What do you mean by the “wheel guard”? 

285 A. Well, that is a safety device they have got on 
the car. They got a trip gate first and when you 

hit that trip gate that will trip the wheel gate down to 
protect the wheel. 

Q. Is that wheel guard underneath of the car? A. Yes, 
sir. 

Q. And in front of the wheel? A. Yes, sir. That is to 
protect the wheels, to keep anybody from going underneath 
the wheels. 

Q. Would you describe what you call this trip guard? 
A. The trip fender is a piece in front of the wheel guard, 
when you hit that, anything bit that, don’t care what it is, 
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that will throw it hack, and that will trip your wheel guard, 
and we got to try them every time in the morning before 
we take a car out of the barn. Any trip at all, we have to 
try them before we take it out. 

Q. You say the lady was on that wheel guard? A. Yes, 
the wheel guard; yes, sir. 

Q. What was her position with reference to the wheel 
guard? A. How she was laying, you mean? 

Q. Yes, sir. A. Her feet was in and her head out this 
way, toward the front of the car. 

Q. By her feet being in, you mean they were back 

286 toward the rear of the car? A. Yes, sir, on the 
wheel guard; yes, sir. 

Q. On the wheei guard? A. Yes, sir. 

Q. And which way was she facing? A. She was facing 
toward Seventeenth Street, towurd the front of the car. 

Q. Did anybody come on the scene when you got there 
or was there anybody there ahead of you? A. Yes, sir, 
there was a soldier there ahead of me and he was there, 
and when I got there I seen the police coming dowm from 
Seventeenth Street and I told him to go and call the ambu¬ 
lance, and I told Ralph to go and notify the company. 

Q. Ralph is the motorman? A. Yes, .sir; Ralph Car¬ 
penter. 

Q. And what was done respecting the lady in your pres¬ 
ence there at that time? A. What do you mean “what 
was done’ , ? 

Q. Well, did anybody touch her? A. Well, the soldier 
and another man pulled her out and she was setting up 
right in front of the car, and was there until the police 
come. 

Q. Thereafter, what, if anything, did you do? A. What, 
do you mean, the running of the car, or what? 

Q. Yes, I mean after the lady was moved by the 

287 soldier and this other man, did you stay until some 
vehicle arrived? A. Yes, we had to stay there until 

the car was released bv the Police Department. 
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Q. And were you there when the ambulance came? A. 
Yes, sir, there when the ambulance came and carried her 
away. I don’t know exactly how long, but I imagine over 
fifteen minutes before I left with the car. 

Q. When the police released the car, what did you do? 
A. Well, Inspector Shoemaker, he got on and set the sign 
“Special”. 

Q. What? A. Special. That means not to pick up any¬ 
body, car out of service. He set the sign on “Special” and 
told me to take it to Nineteenth and F and bring it in, and 
he got out the front door. 

Q. Prior to the time that Inspector Shoemaker opened 
that front door, had anybody opened the front door? A. 
No, sir, it wasn’t opened. 

Q. Then what did you do after receiving the orders 
from your inspector? A. I carried the car to Nineteenth 
and F and carried it back to the car bam, Eckington car 

barn. 

Q. Where at that time was the Eckington car bam lo¬ 
cated? A. Fourth and T, Northeast. 

288 Q. So you went there from this scene up to 
Nineteenth Street? A. Nineteenth and F. 

Q. Nineteenth and F? A. Yes. 

Q. Why did you go there? A. Because it is the first 
switch. 

Q. First switch? A. That we can cut back on, yes. 

Q. And you drove it on out to Eckington ? A. That is 
right. 

Q. And to whom did you turn it over to there? A. 
The car barn. They have a new bam and old bam there. 
The new barn is where they keep the stuff— 

Q. You turned it over to the foreman at the Eckington 
car barn? A. That is right. 

Q. From the time that you took it at the scene of the 
accident until you turned it over, you had no passengers 
aboard that car? A. No passengers; no, sir. 
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Mr. Horning: Your witness. 

Mr. Roberson: Just one moment. 

Mr. Horning: Yes, just one moment. 

By Mr. Horning: 

Q. Mr. Geedy, you were familiar, of course, with 

289 that car 219? A. Yes, sir. 

Q. Did any portion of that car overhang the plat¬ 
form at Seventeenth and Pennsylvania Avenue? A. No, 
sir. 

Q. When the doors of that car opened and the step 
dropped, did either the step or the door go over the edge of 
the platform? A. No, sir. 

Q. Did any portion of it extend beyond the body of the 
car? A. How you mean, extend? 

Q. What they call the bed along the side of the car. A. 
No, not at all. 

Mr. Horning: That is all. 

Your witness. 

CROSS EXAMINATION by Mr. Campbell: 

Q. You are mighty positive this car didn’t overhang 
the platform? A. Yes, sir. 

Q. When you got off from the accident, did you look to 
see if it was overhanging the platform? A. I know it 
didn’t overhang, because none of them cars overhang the 
platform. 

290 Q. You didn’t look at this particular car? A. 
A. No, but I noticed the door was closed. 

Q. But you didn’t look at this particular platform to 
see whether the car was overhanging at all? A. No, 1 
never looked. 

Q. What was the name of the foreman at the car barn 
you turned the car over to ? A. I think hi& name was Mr. 
Wesley. 

Q. Mr. who? A. Wesley, I think his name is. 
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Mr. Horning: Is he the same gentleman who was 
here and you saw him and he has testified in the pro¬ 
ceedings ? 

The Witness: Yes. 

By Mr. Campbell: 

Q. Did you see any dust marks on the car when you 
turned it over? A. I never looked for any dust marks. 

Q. You never looked for any where the plaintiff was 
hit? 

Mr. Horning: I object. 

By Mr. Campbell: 

Q. Did you see any marks as to where the plaintiff was 
hit? 

Mr. Horning: I object. 

The Court: You may answer. 

291 By Mr. Campbell: 

Q. Did you? A. No, I didn’t see no marks. 

Q. You have instructions from your company in case 
of an accident to get the names of any witnesses, don’t you? 
A. The first thing is to aid the injured person and then 
get the witnesses. 

Q. Did you get the names of any witnesses? A. Only 
one witness was gotten and Mr. Carpenter got him and I 
let him have my pocketbook to sign his name and address 
on a slip. 

Q. Now, you and Mr. Carpenter have talked over this 
accident a good many times since, haven’t you? A. No, 
not a good many times. 

Q. Have you talked it over? A. Yes, sir. 

Q. Had anybody signaled to stop the car, any passenger 
signaled to stop the car? A. No, sir. 

Q. There had been no signal to stop the car at the 
Seventeenth Street landing? A. No, sir. If it had been, 
he would have had plenty of room to make the stop anyhow. 
It was a four-car platform. 
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Q. But there was no signal? A. There was no 

292 signal. He evidently would come to a stop anyhow 
at all platforms. Downtown we always make the 

stop. 

Mr. Campbell: That is all. 

The Court: Tell us, please, then, where the car 
stopped at the time of the impact in relation to the 
platform. 

The Witness: What is that? 

The Court: You observed the sketch on the black¬ 
board? 

The Witness: Yes. 

The Court: Mr. Horning, will you point to the 
platform in question, please? 

Mr. Horning: Yes, sir. This platform (indicat¬ 
ing). 

The Court: You see that there? 

The Witness: Yes. 

The Court: Now, will you tell us where the street¬ 
car stopped at the time of impact in relation to that 
platform? Where was it? 

The Witness: After he stopped to a dead stand¬ 
still, huh? 

The Court: Yes, when the emergency was applied, 
where did he stop? 

The Witness: When I got off, the back of the car 
was not up to the platform yet. I had to get out and 
step up onto the platform. 

The Court: I have no further questions. 

Mr. Horning: That is all. Thank you very much. 

293 (The witness left the stand.) 

Mr. Horning: No; just a minute. 

The Court: Another question, Mr. Horning? 

Mr. Horning: Yes, if the Court please. 

The Court: Step back here, Mr. Witness. 

(The witness resumed the stand.) 
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By Mr. Homing: 

Q. Mr. Geedy, do you know how long that old-type 219 
streetcar was? A. How long? 

Q. Yes. A. Well, I imagine along about 42 or 43 feet. 
Mr. Homing: That is all. Thank you. 


William Wallace, was called as a witness for and on 
behalf of the plaintiff, in rebuttal, and, having been first 
duly sworn, was examined and testified as follows: 

294 Direct Examination by Mr. Campbell: 

Q. State your full name, please? A. William 

Wallace. 

Q. What is your occupation? A. 1 was the auditor of 
Station WOL. 

Q. During what period? A. From 1937 through 1945. 
Q. Are you familiar with the arrangement which Mrs. 
Howard had with WOL? A. I am. 

Q. Will you state what that arrangement was ? A. She 
had a guarantee of $300.00 a month and 30 percent above. 

Q. For what? A. For any broadcasting that went on 
above $300.00, she got 30 percent of it. 

Q. Did that arrangement continue during the entire 
time of Mrs. Howard’s employment? A. That is right. 
Mr. Campbell: That is all. 

CROSS EXAMINATION by Mr. Horning: 

i • • • 

295 Q. Do you recall her writing to the company 
along about July 1945 setting forth her claim for 30 

percent but settling on 10 percent? A. No, I did not. 

Q. That could have happened? A. What was the date? 
Q. July 1945. A. That could have happened. I was 


not there at that particular time. I left WOL in February 
1945. 

Q. Didn’t you state a few minutes ago that you were 
auditor through 1945? A. That was an error. It was 
through February 1945. 

Q. Then you were auditor only during a portion of 1944 
and the first two months of 1945, is that it? A. All of 
1944. From 1937, February 1937, to February 1945. 

Mr. Horning: Very good. Thank you, sir. 

Mr. Campbell: That is all. 

• • • 

299 The Court: Now, gentlemen, on these prayers, 
I assume that I should advise you what my practice 
is. 

I don’t like the reading of prayers by counsel to 
the jury. That is a practice that, to me, is most 
unorthodox, and in some of the courts, some of the 
judges in the District permit it and others don’t. 

I make no prohibition except to indicate that I 
would prefer that it not be done, for the simple rea¬ 
son that I believe it is the court’s province to in¬ 
struct the jury as to the law and, of course, counsel 
by virtue of prepared instructions would suggest to 
the court what instructions with respect to the law 
they think ought to be given, viewing the case from 
their theory, and for that reason, of course, the court 
is bound to pass upon these instructions as pre¬ 
pared by counsel as to whether the Court will or will 
not give them. But I do think it is distinctly the 
province of the Court, and I think it is confusing 
otherwise for counsel to read prayers that are con¬ 
structed in the very technical and strict language 
of the law. 

Having said that, I will now refer to the prayers 
specifically and with reference to the plaintiff’s pray¬ 
ers first. 
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300 DISCUSSION OF PRAYERS. 

The Court: I don’t think there is any question 
about plaintiff’s instruction No. 1. Presumably it is 
admitted that the motorman was an employee of the 
Capital Transit Company, and at the time of the 
alleged accident was engaged in that business. 

Any question as to that? 

Mr. Roberson: Mr. Campbell and I agreed that 
in the concluding sentence we should make it “if 
any.” 

The Court: You mean the acts and omissions “if 
any” instead of saying “acts, omissions”? 

Mr. Roberson: Yes. 

Mr. Campbell: Mr. Roberson and I tried so far 
as we could to merge our differences. 

The Court: You might simplify matters by tell¬ 
ing me what the differences were and what the mer¬ 
ger was. 

Mr. Campbell: Well, with respect to No. 1 we 
agreed on that. 

With respect to No. 2,1 think he just doesn’t like 
that. 

Mr. Roberson: I just don’t like that. 

Mr. Campbell: I picked that out of the language 
of Christie v. Callahan. 

The Court: I will be frank to say that I don’t 
understand Christie v. Callahan. 

Mr. Campbell: But it is certainly the headnote 

301 of the case and the language of Judge Rutledge. 

Mr. Roberson: May it please the Court, our po¬ 
sition on that is that giving that instruction— 

The Court: You may keep seated while speaking, 
gentlemen. 

Mr. Roberson: Our position on that, sir, was that 
giving that instruction would indicate that the jury 
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would be allowed to speculate as to bow tbe accident 
happened, and we submit that that is not the law and 
that the jury must be convinced by a preponderance 
of the evidence as to what did happen. 

Mr. Campbell: Well, the defendants have an in¬ 
struction to which we have no objection in which 
they say the jury is not permitted to speculate. 

The Court: Well, that is sound law. No doubt 
about that. 

Mr. Campbell: We have no objection to their in¬ 
struction which I think could take care of any— 
your Honor could read them together if there were 
any question about it. 

The Court: Well, for the purpose of the record, I 
will deny this instruction as framed. The substance 
of it I have no quarrel with except that part of it 
and that is the meat and gist of it, which says that the 
accident need not be established by testimony so 
clear that it excludes every other speculative theory. 

Mr. Campbell: May I argue that point to the 
jury? 

The Court: Yes. 

302 Mr. Campbell: The second clause of it? 

The Court: Yes. 

The responsibility of the plaintiff is to prove neg¬ 
ligence and proximate causation. That is the gen¬ 
eral fundamental proposition of law. This, in my 
judgment, seems to negative that or qualify it in 
some respect. 

Is that your position? 

Mr. Roberson: That is our position, sir. 

Mr. Campbell: Do I understand that your Honor 
will instruct the jury in substance that you need not 
negative every other speculative theory? 

The Court: No, I won’t do that. 
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1 will charge the jury on negligence and proxi¬ 
mate causation and I will confine myself to that 
alone. 

With reference to this specific instruction as 
drawn, I will deny it. 

Mr. Campbell: I understand no exceptions are 
necessary now for the record, are they? 

The Court: That is right. 

Now, as to plaintiff’s instruction No. 3,1 will deny 
that. 

I have read the Hamilton case, and I cannot see, 
Mr. Campbell, how a person who gets on one of 
these platforms or stands in a restricted areaway 
such as you see marked off by lines or so-called metal 
303 buttons, could possibly be a passenger. I mean, 1 
may have stood on platforms of the Capital Tran¬ 
sit Company with no intention of being a passenger. 

So I don’t think that is sound law. 

Mr. Campbell: Of course, I have put, your Hon¬ 
or, that she must be on the platform for the purpose 
of boarding the car. 

The Court: And as a consequence, that would 
make the obligation on the carrier more than ap¬ 
pears to me to be legally in this particular case or a 
case of a similar character like it. 

I will deny that unless you have authority other 
than the Great Falls case. 

Mr. Campbell: No, I have not, your Honor, other 
than the general law on it, and X would like the 
privilege—I won’t stop for the moment on it—but 
if your Honor holds she is not a passenger, I would 
like to substitute some sort of instruction about 
owing due care to her to avoid injury on the plat¬ 
form. 

The Court: Well, now, I will come to that. I 
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have resolved that satisfactorily in my own mind 
and I will let you know. 

Mr. Campbell: All right. 

The Court: Now, plaintiff’s instruction No. 4, as 

a consequence, is denied. 

• * * 

307 Now, this instruction here with reference to the 
preferential right of way of tracks over pedestrians. 
On the theory of the plaintiff’s case, of course she 
was never on the track. Is that right? 

Mr. Campbell: That is right 

The Court: On the theory of the defendant’s case, 
she was on the tracks. She attempted to make a 
crossing. 

So, if I should give this instruction, I think it is 
sound law based on a number of cases, the Gardner 
case, and there is the old Kelly v. Washington Rail¬ 
way & Electric Company, 64 Appeals. Then the 
Washington Railway against Upperman. There is 
the Chapman case. Then there is the Crump case 
and a case from 79 Appeals about a fellow in an auto¬ 
mobile over on Pennsylvania Avenue some place. 

I think, however, if I should give this instruction, 
I should give the reciprocal instruction with refer¬ 
ence to the responsibility and duty of the operator 
of the car. 

308 Mr. Campbell: My objection to the instruction 
and the same objection applies to No. 8, is that 
whether a person—that a person who is on a plat¬ 
form to board a car, your Honor has ruled she is not 
a passenger. But she is not a pedestrian walking 
on a highway. She is on a safety island. And it is 
the duty of pedestrians—and the language that it is 
the duty of the pedestrians to keep out of the way of 
streetcars— 
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The Court: On the theory of the defendant’s case, 
and the turn of the evidence, their point of view— 
the conclusion they want the jury to draw is that she 
is not a passenger. That she had got on that plat¬ 
form and presumably had intended to cross the 
tracks and take a bus. That is the inference you 
are asking the jury to draw. So that if that is the 
situation, then this instruction should be given, if 
the jury should so find that to be the situation. 

Mr. Campbell: That is correct, your Honor. 

The Court: But, however, if I should give this 
instruction, I think it is my duty, on the facts, to give 
the reciprocal instruction setting forth the duty and 
the obligation of the carrier with respect to pedes¬ 
trians. 

Mr. Roberson: What would that be, sir? 

The Court: That would be the duty the carrier 
has to look out for pedestrians, and the motorman 
has to ring his gong and take all the precautionary 
steps that he should. That would obviate, of course, 
309 the necessity of instruction with reference to the 
doctrine of last clear chance. The factual picture 
in this case for both sides is that suddenly she 
was going on the platform and suddenly made a turn 
to the left coming into the streetcar. 

Mr. Roberson: We would have no objection to 
such an instruction. 

The Court: I should charge the jury that there 
is a difference between preferential and exclusive. 

And I will make further reference to the fact that 
the reason why a streetcar has a preferential right 
is because it is a public interest of transportation. 
But I stress also the duty that the streetcar com¬ 
pany has with reference to pedestrians, who also 
have a right of way. 
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This is, of course, all predicated by the big “if” 
the jury should believe the defendant’s story. 

Mr. Campbell: Well, I object to No. 7 and 8, your 
Honor. I may withdraw my objection after your 
Honor has charged, but I mean for the record as it 
stands I think that No. 7 and No. 8 are inapplicable 
on our theory that the plaintiff was a passengei. 

The Court: I will deny No. 8. 

Any authority for No. 8? 

Mr. Horning: Yes, sir. The Jackson case in the 
Court of Appeals, and the Roberts case in the Court 
of Appeals. 

Mr. Campbell: Well, the Jackson case was on 
310 last clear chance. 

Mr. Horning: This language was taken from the 
Jackson case in which the Court directed a verdict. 
It was confirmed on appeal, and the same thing hap¬ 
pened in the Roberts case. 

The Court: What were the facts in the Jackson 
case? 

Mr. Homing: In the Jackson case, the man was 
a pedestrian crossing Fourteenth Street, south of 
Thomas Circle. The streetcar was approaching, it 
was a safety zone. The plaintiff’s evidence showed 
that he walked from the east side of the street to¬ 
ward the streetcar, and that at that time the street¬ 
car was some three or four feet away from him, that 
the bell was ringing; that he was hit by the right 
front part of the streetcar and sustained an injury, 
being an old man, from which he died. 

The Court there pointed out just as in this case, 
it is a parallel situation to this case, as a matter of 
fact—the Court pointed out there that there was not 
any duty in view of that circumstance for the motor- 
man to do anything other than he did, that the Court 
was right in sustaining the verdict. 
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In the Roberts case, the facts were almost pre¬ 
cisely these. Mrs. Roberts was crossing Fourteenth 
Street, Northwest, between G Street and New York 
Avenue, from the west to the east side. She crossed 
the pavement, stepped up on the loading platform, 
looked to her left, saw the streetcar comiiig, 'she 
thought it was far enough away so that she could 

311 get across the street in safety. She stepped dowm 
onto the streetcar track, the southbound streetcar 
track, and was hit by the streetcar. 

Directed verdict for the defendant, confirmed on 
appeal. 

The Court: Give me the citations, please, of the 
Jackson and Roberts cases. 

Mr. Horning: Yes, would your Honor indulge me 
just one moment, please? 

The Roberts case was 76 U. S. Appeals, D. C. 367. 
131 Fed. (2d) 871, same case. 

The citation on the Jackson case is 69 Appeals 
D. C., 147. 

That is an exact quotation from the Jackson case. 

The Court: Well, I am not familiar with either 
one of those cases. 

Mr. Horning: No; those are the two most recent 
cases, if your Honor please. 

The Court: I should be familiar with them be¬ 
cause I made an examination of what I thought was 
the situation here, but I did not run into those. 

Mr. Horning: Those we take as the latest ones in 

the Court of Appeals, confirming a directed verdict. 

• • • 

312 Now, how about No. 11? 

Mr. Campbell: No. 11 seems a little misleading 
in the last clause, that she would remain in her posi¬ 
tion of safety and keep clear. 
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If she just remained on the platform until he 
brought it to a stop, I think it would be all right. I 
mean, presumably the platform is a position of 
safety. 

Mr. Roberson: I thought we had agreed on that. 

Mr. Campbell: We have, but this is a new sug¬ 
gestion, and I meant to speak to you about it, that 
I would like to just comment on that. That is, un¬ 
less you feel I should not. 

Mr. Roberson: No, not that. But I think it states 

313 the law as it is. The mere fact that she was on the 
platform wouldn’t change it. He is also entitled~lo 
assume that she would keep clear of the streetcar. 

The Court: Well, I will grant that 

That is merely setting down the standard of care 
in another way. 

Mr. Campbell. Objection. 

• • • 

Mr. Horning: I think, if the Court please, your 

314 Honor failed to rule on plaintiff’s instruction No. 9. 

Mr. Campbell: His Honor has not got that. I pre¬ 
pared it later. 

(The instruction was handed to the Court.) 

Mr. Campbell: I think that is a standardized in¬ 
struction and I believe it is proper. 

Just as the one where you can disregard a wit¬ 
ness ’ testimony if they swear falsely, or also it is not 
the number of witnesses that determines. 

That is from standardized instructions, your Hon¬ 
or. I will give you the number, if you want it. 

That is Roman numeral 3, at the beginning. I 
think it is identical. I intended to make it identical. 

The Court: Well, it is identical with the stand¬ 
ardized instruction. 

Mr. Campbell: I meant to make it that way, if the 
Court please. 
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Mr. Roberson: It may be identical, but we 
wouldn’t admit that is correct. 

It leaves out the possibility of physical facts which 
would be irrefutable. 

The Court: It is the law in this jurisdiction. 
Standardized jury instructions is the law in this 
jurisdiction. 

In other words, it is agreed upon by the Bar that 
these decisions adopted by the Bar are the law of 
315 the District of Columbia. Now, if there is error in 
them, then there is only one way to find out, use these 
instructions. 

Mr. Roberson: Assume we used a standardized 
jury instruction that repealed the law of gravity. I 
don’t think your Honor would be bound to accept 
it as the law. 

The Court: I would take judicial notice of that. 

I don’t feel bound by any of these instructions. I 
will give the law as I feel it to be, and I am in error, 
then it is available for appeal. 

I don’t like this instruction, Mr. Campbell. We 
have not a jury of college graduates and I don’t 
think a jury of college graduates would really under¬ 
stand what this means. 

Mr. Campbell: The point I want to bring out, 
your Honor, is that the jury in determining the 
weight of the evidence, does not have to vreigh the 
evidence by the number of witnesses. 

The Court: I will give my standardized instruc¬ 
tion with respect to that. 

Mr. Campbell: That one truthful witness they 
can believe, if they believe one truthful witness, it 
is more important than a number of others. 

Mr. Horning: I don’t think that is the law, Mr. 
Campbell. 
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The Court: Let me raise this question: First, I 
will deny this as framed. 

Mr. Campbell: Objection, your Honor. 

• • • 

317 The Court: No. 9 is denied in this sense; that I 
will not give that instruction as framed. I will take 

care of that in my general charge. 

• • • 

331 Mr. Horning: If your Honor please, on March 
20, 1945, the deposition was taken of the then Pri¬ 
vate First-Class, U. S. Army, Walford William 
Holmstrom. 

In an effort to produce the witness here person¬ 
ally, yesterday we contacted him in New York City. 
He is now a teacher of manual training in a high 
school in Brooklyn, New York. He refused to come 
voluntarily on the ground that he could not leave his 
employment, and on the ground that his wife is ill, 
so that he could not be present here in Court today, 
and of course we have no power to reach him by 
subpoena because he is more than 100 miles from this 
district. 

So that I now offer in evidence the deposition 
which was previously taken in this cause. 

• • o 

332 May it please the jurors, this deposition is the 
deposition of Walford William Holmstrom, taken by 
counsel on behalf of the defendant in the above-en¬ 
titled cause, pursuant to stipulation between counsel, 
waiving notice, time, and place of taking said depo¬ 
sition, at the law offices of Messrs. Hogan & Hartson, 
810 Colorado Building, Washington, D. C., on Tues¬ 
day, March 20, 1945, beginning at 4:30 o'clock p. m. 
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(Reading from deposition:) 

“The witness was duly sworn by Oliver P. Stew¬ 
art, a notary public in and for the District of Colum¬ 
bia, and his testimony was taken down in shorthand 
by Oliver P. Stewart and transcribed under his di¬ 
rection. 

“Appearances: 

“Edmund D. Campbell, Esq., on behalf of the 
Plaintiff. 

“Messrs. Hogan and Hartson, by Howard Boyd, 
Esq., on behalf of the Defendant. 


333 Walfrid William Holmstrom was called as a wit¬ 
ness by counsel on behalf of the defendant, and, 
after being first duly sworn, was examined and tes¬ 
tified as follows:” 

This, may it please the jurors, is the direct exam¬ 
ination. 

I will impersonate Mr. Boyd in the reading of the 
interrogations under direct examination herein. 

“Question: Mr. Holmstrom, would you state your 
full name, please? 

‘ ‘ Answer: Walfrid William Holmstrom. 

“Question: I judge from your uniform you are in 
the Army of the United States. 

“Answer: That is right, sir. 

‘ ‘ Question: A corporal ? 

“Answer: No, sir; private first class. 

“Question: Are you stationed in Washington at 
the present time? 

“Answer: Yes, sir. 

“Question: Attached to what unit? 

“Answer: The Office of Strategic Service. 

“Question: Do you know how long you will be 
stationed here? 
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“Answer: No. It is impossible to say in the 

334 Army how long I will be here. 

“Question: Mr. Holmstrom, were you stationed 
in Washington on January 19,1945? 

“Answer: I was, sir. 

“Question: We are inquiring about an accident 
that happened on that date about 4:30 p. m. when a 
westbound streetcar on Pennsylvania Avenue collided 
with a pedestrian in the neighborhood of 17th Street. 
Were you in that neighborhood at that time? 

“Answer: I was at that time. 

“Question: Just tell in your own words what you 
recall about that occasion. 

“Answer: I was coming home from the office on 
an eastbound R-6 bus, and I got off at the rear door 
of the bus in front of the State Department Build¬ 
ing on Pennsylvania Avenue near 17th Street. I 
had intended to take the trolley car, the 80 or 82 go¬ 
ing east and I was going to cross the street to the 
nearest safety island. When I came up to the front 
of the bus and was just preparing to cross the street 
I saw the trolley and the woman in contact; you 
might say just at the moment when the trolley hit 
the woman. 

“Question: What was her position at that time; 
was she still standing? 

“Answer: As far as I remember she was standing 

335 at that moment. I mean she was against the trolley 
car. 

“Question: She was in an upright position? 

“Answer: That is right, sir. 

“Question: What portion of her body was in con¬ 
tact with the streetcar? 

“Answer: Her left shoulder blade and left hip. 

“Question: In what direction was she facing at 
that time? 
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‘‘Answer: Oh, I would say in a southeast direc¬ 
tion, across the street to me or toward 17th Street. 

“Question: You were south of the lady, were you 
not? 

“Answer: That is right. 

“Question: And 17th Street would be east? 

“Answer: Yes, sir. 

“Question: When you say in southeast direction 
across the street, do you mean going in the direction 
of 17th? You mean facing southwest. 

“Answer: That would be southwest. 

“Question: What portion of the streetcar was in 
contact with her? 

“Answer: The front end; the right front end of 
the streetcar. It was past the center of the front, 
but it was the right front end of the trolley. 

336 “Question: As I understand it, when you first 
observed what you have described it was at the 
moment when the streetcar and the pedestrian came 
in contact vuth one another. 

“Answer: I could not say that was the moment. 
When I saw them they were in contact. 

“Question: She was in an upright position at 
that time? 

“Answer: That is right. 

“Question: How far did the streetcar go from 
that moment until it came to a stop? 

“Answer: I would say at the most 15 feet. 

“Question: What did you do after you observed 
what you have described? 

“Answer: I crossed the street, ran across the 
street, and around the back of the trolley and ran 
up the safety island to the front. I looked for her 
under the center of the trolley. She was not there. 
I went all the way to the front of the trolley and lo¬ 
cated her underneath the front end of the car. 
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1 ‘Question: Was she on the right-hand side or 
the left-hand side of the trolley at that time? 

**Answer: She was underneath the front end, 
but her head was about the middle of the trolley and 
the rest of her body was toward the safety island. 

337 “Question: That would be on the right side. 

“Answer: That would be on the right side with 

the trolley facing her. 

“Question: After that did you identify yourself 
to the operator of the streetcar? 

• “Answer: I did, sir. 

“Question: Did you give him your name and 
address? 

“Answer: I did, sir. 

* * Mr. Boyd: You may examine. 

“CROSS EXAMINATION by Mr. Campbell: 

“Question: Did you see Mrs. Howard before she 
was struck? 

“Answer: No, I did not, sir. 

“Question: You don’t know whether she was 
standing on the platform or not when she was struck, 
do you? 

“Answer: No, sir. 

“Question: She might have been standing on the 
platform when she was struck.” 

Mr. Homing: That was objected to, if your Hon¬ 
or please. 

Mr. Campbell: I think this is cross examination, 
if your Honor please. 

The Court: He may answer that. 

“Question: She might have been standing on the 

338 platform when she was struck. 

“Answer: That is possible. I did not see her 
one way or the other. I could not tell you. 
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“Question: Do you know what part of the plat¬ 
form or how far from the east side of the platform 
she was struck? 

“Answer: She was directly opposite the bus 
stop sign. She was at right angles to me, at right 
angles to the curb at that point. When I got to the 
front of the bus the bus had stopped at the stop sign. 
I believe that is about the middle. 

“Question: Would you tell how you found her 
when you got up to the car? 

“Answer: As I said before, her head was about 
the center, between the tracks, and the rest of her 
body was on the right-hand side with her feet pressed 
against the safety island. 

“Question: Had she been dragged jalpng the 
street for that 15 feet? 

“Answer: That I could not say, sir. I did not 
see that due to the bus being in my way, and, being 
out of my vision, I could not tell what happened 
after she was struck. But there was a blood streak 
on the pavement about 3 feet in length from where 
the trolley had stopped, going back. 

339 “Question: What was the position of her legs? 

“Answer: Her hips were on the wheel guard and 
her knees were wedged up against the roof or the 
floor of the platform, the motorman’s platform, and 
her feet were wedged against the doorstep. 

* ‘ Question: Both feet ? 

“Answer: I have a recollection of at least one. 
I am not sure about the other one. I know I had to 
dislodge one foot. 

“Question: You say the doorstep; you mean the 
step which drops down when the car door opens? 

“Answer: That is right, sir. 
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‘‘Question: That was the step to which you des¬ 
cend right from the platform! 

‘ ‘ Answer: That is right, sir. 

“Question: What did you do for her! 

“Answer: Well, at first I was not going to remove 
her from underneath the trolley, but then due to the 
fact that there was thrown-up matter bubbling out 
of her mouth and nose, I went underneath the car 
and pulled her out because of the thought possibly 
she might swallow some of it or choke. 

“Question: Was she unconscious! 

“Answer: She was unconscious at first, yes, sir. 

“Question: How was she removed from the place 
340 where you found her; by ambulance ! 

“Answer: An ambulance removed her. 

“Question: Do you know the names of any of the 
other people who were around the accident! 

“Answer: No, sir. 

“Mr. Campbell: That is all. 

‘ * Mr. Boyd: I have no further questions . 9 9 

Mr. Horning: If the Court please, I offer in evi¬ 
dence the portions of the deposition, pretrial deposi¬ 
tion, of the plaintiff Eleanor Howard, respecting 
which I interrogated her while she was on the witness 
stand in cross examination. 

Mr. Campbell: No objection. 

Mr. Horning: Mr. Campbell has no objection, and, 
with that, the defendant rests. 

The Court: Very well. 

Mr. Campbell: I would like to offer in evidence the 
portions of the deposition of Ralph M. Carpenter 
respecting which I interrogated him about when he 
was on the witness stand. 

Mr. Homing: No objection. 

• * • 
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358 CHARGE TO THE JURY. 

The Court (McGuire, J.): Members of the jury, this case 
differs in its character from no other case that comes into 
this Court on the civil side. In other words, you are not 
trying a criminal case. No one is on trial here for a public 
wrong. 

The nature of the case is an allegation by the plaintiff 
that while she was lawfully on a loading platform placed 
at various areas in the District of Columbia, and about to 
become a passenger on a streetcar, she was struck by that 
streetcar as a result of the negligence of the agents or serv¬ 
ants of the defendant, and as a consequence of which she 
suffered injury. 

The defendant comes into Court and by way of answer 
says that if she was injured she was injured as a result of 
her own negligence, and as a consequence and as a matter of 
law, we say—that is, the company says—that she is not en¬ 
titled to recover. 

Now, that is the bald statement of the bald facts in this 
case. 

Now, there are certain preliminary instructions with 
respect to the law that is given every jury in a case of 

359 this kind—a civil case—and I presume before dis¬ 
cussing the law of the case, to give you those instruc¬ 
tions now. 

First of all, you members of the jury are the sole judges 
of the facts. You must determine for yourselves what those 
facts are, but you must determine what those facts are 
according to the evidence presented here in open court 
without regard to the opinion of counsel, and if expressed 
inadvertently by word or deed, without regard to the opinion 
of the Court or what you might possibly regard or view 
as the opinion of the Court. 
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You must weigh the evidence and consider this case, of 
course, without regard to anything in the nature of preju¬ 
dice or sympathy, and without regard to anything in the 
nature of preconceived ideas as to what the facts might 
possibly be. I want to make that specifically clear. 

Now, Judges of our Federal Courts may, and some do, 
comment on the facts and on the evidence. This, however, 
is a practice I do not do because I am of the opinion that 
to do so would impinge upon the province of the jury. You 
are the sole judges of the facts. It is your province and it 
is your responsibility, and the parties are not here seeking 
the opinion of either counsel or the Court. Both parties 
desire to have this case resolved by the verdict of a jury, 
which jury you are. 

360 In that connection you are the sole judges of the 
credibility of the witnesses. That is, of their worthi¬ 
ness of belief, and you are the sole judges of the degree of 
credit to be given to their testimony. 

In weighing their evidence you have the right to consider 
their attitude and demeanor upon the witness stand, their 
manner of testifying, their apparent candor or fairness, 
or the lack of it; the interest which they may or may not 
have in the result of this case, their opportunity of knowing 
the facts and circumstances to which they testified, and 
from all of the facts and circumstances it is your duty to 
give the proper weight to the testimony of each and every 
witness who has testified before you. In that respect, rela¬ 
tive to the matter of depositions, they are permitted to be 
taken by law when the person in question cannot be brought 
before the Court. They are to receive the same degree of 
attention from you as you would pay to the testimony of any 
witness who would actually appear upon the stand before 
you. 
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Now, you are further instructed that you must upon your 
oaths as jurors try this case solely and entirely upon the 
evidence before you, and the law as it will be given to you 
by the Court. 

You are instructed to disregard all statements of counsel 
on either side unless the same are supported by tes- 

361 timony, nor are you to draw any conclusions or in¬ 
ferences from the questions asked by counsel and 

ruled out by the Court, or from offers of testimony which 
have been rejected by the Court, and any evidence stricken 
by the Court, then most certainly you are not to consider. 
And it is your duty, your function and your responsibility, 
and you are so instructed, to resolve any conflict of testi¬ 
mony that may be in this case. 

Now, the plaintiff comes into Court and says that while 
she was on the loading platform about to signal a street¬ 
car for purposes of boarding it that she was struck by that 
streetcar through the negligence of the operator of the 
car. 

You are instructed as a matter of law that if you find 
that at the time in question the operator employed by the 
company was acting within the scope of his authority, then 
any negligent act upon the part of the operator, if you 
should find all of the other facts, could be attributed to the 
company itself. I don’t think there is any question about 
that in this case. 

Now, the plaintiff alleges negligence. So therefore the 
question naturally arises in your mind “What is negli¬ 
gence?” 

It may be said to be the doing of an act which a reason¬ 
ably prudent person would not do, or the failure to do some¬ 
thing which a reasonably prudent person would do, actuated 
by those considerations which ordinarily regulate 

362 human affairs and human conduct. 
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It is the failure to use ordinary care in the manage¬ 
ment of one’s property or one’s person, living as we do in a 
highly integrated society. 

Now, it is not an absolute term; it is a relative one. That 
is, we mean that in deciding whether there was negligence 
in a given case, the conduct in question naturally has to be 
considered in the light of all of the attendant circumstances 
as shown by the evidence, and this rule rests on common 
sense. It rests upon the basic fact that a reasonably pru¬ 
dent person will react differently under different circum¬ 
stances, though circumstances, perforce, enter into and are 
in a sense a part of the conduct in question. An act of neg¬ 
ligence under one set of conditions might not be negligence 
under another set of conditions. 

It is what conduct might reasonably have been expected 
of a person of ordinary prudence under the same circum¬ 
stances. That is your test. That is the criterion that you 
must use in determining in a given case as to whether or not 
the evidence proves negligence. 

Now, you will note that the person whose conduct is set 
up as a standard is not some exceptional person. It is not 
a person peculiarly endowed with qualities of perfection. 

It is not an exceptionally skillful person, hut a person 
363 of reasonable and ordinary prudence. While the 
other qualities are to be admired, the law does not 
demand them as the general standard of conduct. 

Ordinary care, as I have indicated to you, is that which 
persons of ordinary prudence exercise in the management 
of their own person in order to avoid injury to others. 
And inasmuch as the amount of caution used by the ordin¬ 
arily prudent person varies in direct proportion to the 
danger known to be involved in an undertaking, it follows 
that in the exercise of ordinary care, the amount of caution 
required will vary in accordance with the nature of the act 
and the surrounding circumstances. 
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To put the matter more concisely or perhaps bluntly; 
the amount of caution required by law increases as does 
the danger that can reasonably be apprehended. 

Now, if the plaintiff proves negligence upon the part of 
the defendant, that does not entitle her to recover. She 
must show that that negligence was the proximate cause 
of her injury. So that raises the question as to what is 
meant by proximate cause. 

The proximate cause of an injury is that cause which in 
natural and continuous sequence, unbroken by an efficient 
intervening cause, produces an injury, and without which 
the result would not have occurred. It may operate directly 
or it may put intervening agencies in motion. 

364 Now, in law we recognize also what is termed as 
an unavoidable or inevitable accident. These terms 
do not literally mean that it was not possible for such an 
accident to have happened. They simply denote that an acci¬ 
dent has occurred without having been proximately caused 
by negligence. Even if such an accident could have been 
avoided by the exercise of exceptional foresight, skill or 
caution, still no one under those circumstances would be 
held liable for the injuries resulting from it. 

The mere fact that an accident happened, considered 
alone, does not support an inference that some party to the 
accident was negligent. 

Now, the burden is upon the plaintiff to prove by a pre¬ 
ponderance of the evidence that the defendant was negli¬ 
gent, and that such negligence was the proximate cause of 
injury to the plaintiff. If the plaintiff has not fulfilled this 
burden, the defendant is entitled to your verdict and you 
need not consider the question of contributory negligence. 

If, however, you should find from all the facts and all 
the evidence in this case that the plaintiff has fulfilled this 
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burden as against the defendant, then the responsibility 
is upon the defendant to prove the defense of contributory 
negligence by the preponderence of the evidence, that the 
plaintiff was negligent and that such negligence con- 

365 tributed in some degree as the proximate cause of 
the injury. If this burden has not been fulfilled, 

the defendant is entitled to your verdict; and, if not ful¬ 
filled, your decision on the issue of contributory negligence 
must be in the plaintiff’s favor. 

Now, so much for negligence, proximate cause, and con¬ 
tributory negligence. 

Now, with reference to what might be called the responsi¬ 
bilities of both the pedestrain and the operator of a vehicle 
of the type and character involved in this suit. The rights 
and obligations of a pedestrain and the public operator of 
a street railway car are reciprocal, that is, both are using 
public streets and each owes to the other the exercise of 
ordinary care in order to avoid the accident. When and 
only when one of them is fulfilling this duty, and so long as 
there is nothing in the circumstances that either causes him 
or would make a reasonably prudent person in his position 
think differently, then that person has the right to assume 
that the other person is possessed of normal faculties of 
sight and hearing, and to exercise ordinary hearing and to 
rely on that assumption. That is a reciprocal assumption. 
It affects the plaintiff and it also affects the defendant. 

A streetcar company operating cars on tracks that are 
laid in the public street has a preferential right to travel 
over that portion of the street embraced within its 

366 tracks; preferential, but not exclusive. Other per¬ 
sons, whether afoot or in vehicles, have the right to 

the use of the entire street. However, in so much as 
the movement of the streetcar is restricted by its tracks, 
and inasmuch as the purpose of the street railway company 
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is to provide transportation for the public, pedestrains and 
the operators of other vehicles are required to yield the 
right of way to the streetcar over that limited space made 
available for its use by the tracks. 

Of course, this instruction would not apply if you con¬ 
clude that the plaint iff in this case on the evidence never 
left the platform. It would apply if you should conclude 
upon the evidence that the plaintiff stepped into the right 
of way of the streetcar. 

Now, on the other hand, there is another instruction that 
I think under the circumstances should be given, and that 
is an elaboration on what is meant by the right of way. 
When the law says that one person has a right of way over 
another—if you should find that the plaintiff in this case 
stepped off that platform—it simply means to establish a 
practical basis for necessary courtesy on the highway, and 
its meaning is that when at any given moment of time two 
persons, neither of whom then occupying the space in ques¬ 
tion, desire to proceed into the same place, one of them shall 
yield. 

Now, it will be borne in mind that no question of 
367 right of way arises until there is an actual conflict 
in the desires of two or more persons to enter into 
immediate use of the place on the highway not then occu¬ 
pied by the other. In this case, there is no question of the 
right of way unless you should find upon the facts that there 
was a conflict between the desire of the plaintiff and the 
operator of the streetcar to enter into the immediate use 
of the place on the highway not then occupied by either,, 
but to which the streetcar under the circumstances alluded 
to would have a preferential right of way. 

Now, on the other hand, it is also the duty of both the 
operator of the streetcar and a pedestrian using a public 
roadway to exercise ordinary care, as you have been told. 


373 


But that does not necessarily require the same degree of 
caution from both. 

The driver of a streetcar will be conscious of the fact that 
he is in charge of a vehicle that is capable of being pro¬ 
jected into serious consequences by any negligence of his. 
So, therefore, his caution must be adequate to his responsi¬ 
bility as related to all of us under the circumstances. 

The pedestrian, on the other hand, has only his or her 
physical body to measure. So that therefore the caution 
with respect to both is measured by the strictures thus men¬ 
tioned. 

Again, if you should find that the plaintiff in this 
368 case from all the evidence was leaving the platform 
for the purpose of crossing the street, then it was her 
duty and her responsibility to make reasonable use of her 
faculties of sight and hearing before crossing the tracks, if 
she attempted to cross them, or in the space which is pro¬ 
vided for streetcars. But whether it is negligence for one 
to attempt to use such a space, if you find that she did, while 
a streetcar is approaching, depends on all of the surround¬ 
ing circumstances and it is a question for you to determine 
in the light of all those circumstances shown by the evi¬ 
dence. 

First of all, you have to determine, as a matter of fact, 
whether she did so. And secondly, if she did, then apply 
the test that I have just alluded to. 

Now, with reference to the matter of damages. Here 
again the responsibility is on the plaintiff to prove that 
aspect of the case by the preponderance of the evidence 
which I have explained to you and which I will repeat now. 
By a fair preponderance of the evidence is not meant the 
greater number of witnesses, but it means merely that you 
are reasonably satisfied from all the evidence that the plain¬ 
tiff^ allegations are true. 
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With reference to damages, if you find she sustained the 
burden imposed upon her with that respect, the reasonable 
value not exceeding the cost to the plaintiff of the examina¬ 
tions and attentions and care by physicians and sur- 

369 geons reasonably required and actually given, and 
reasonably certain to be required and to be given in 

her future treatment, if any, and including such care and 
X-ray pictures reasonably necessary; and, also, any reason¬ 
able value not exceeding the cost to the plaintiff of the 
service of nurses and attendants; not, however, any mem¬ 
bers of her own family; hospital accommodations and care, 
and ambulance service reasonably required and actually 
given in her treatment. 

Also the reasonable value of the time lost by the plaintiff 
since her injury wherein she has been unable to pursue her 
occupation, and the reasonable value of any loss of earning 
power occasioned her by the injury in question, and from 
which she is reasonably certain to suffer in the future. 

In fixing this amount you should keep in mind the evi¬ 
dence of the plaintiff’s earning capacity, her earnings and 
the manner in which she ordinarily occupied her time be¬ 
fore the injury. What her health was, and her physical 
ability, and her earning powers were before the accident; 
and what they are now. The nature and extent of her 
injuries, whether or not they are reasonably certain to be 
permanent, or, if not permanent, the effect of her injury 
on her future earning capacity, and the present value of the 
loss so suffered. Also such sum as will reasonably compen¬ 
sate her for the pain and discomfort and mental an- 

370 guish suffered by her, if you find that the same re¬ 
sulted from the negligence of the defendant, and for 

such pain, discomfort, and mental anguish, if any, she is 
reasonably certain to suffer in the future from the same 


cause. 
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Are there any exceptions to the charge, gentlemen? 

(Thereupon, counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Campbell: At the beginning you said ‘ ‘ if the opera¬ 
tor is acting within the scope of his authority”. My in¬ 
struction Number One, which I understood you to grant, was 
that in this case the operator was acting within the scope 
of his authority. 

The Court: Well, I alluded to that. 

Mr. Horning: Yes, he did. 

The Court: I alluded to that. I thought I made it clear, 
but apparently I didn’t. But you have no objection? 

Mr. Horning: No, there is no question about scope of 
authority in this case. 

The Court: All right. 

Mr. Campbell: I thought there might be some question 
in this case also as to proximate result of the accident. 
That is, there is no question that she was injured as the 
proximate result of being hit. I was afraid that there might 
be some confusion in that. 

The Court: I thought I made it clear. First of 
371 all, the obligation is to prove negligence by the pre¬ 
ponderance of the evidence. Secondly, you have to 
go further by a step and prove proximate cause, and that is 
a burden that has to be sustained by you from your point 
of view alleging negligence, and it is a burden to be sus¬ 
tained by you alleging contributory negligence. 

Mr. Horning: That is right. 

The Court: I thought I made it clear. 

Mr. Campbell: Well, now, your Honor referred to a 
number of things that might happen if the plaintiff stepped 
off the platform. 

Now, then, what I am not sure your Honor specifically 
said, and I would like to ask your Honor to say was that if 
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the jury finds that she did not step off of the platform be¬ 
fore being hit, that it was the obligation of the motorman 
to use due care to avoid hitting her on the platform. 

Mr. Horning: That has all been covered. 

The Court: If he has any doubt about it, I can probably 
put it this way, unless you have any strong objections; that 
anything that I said with reference to the law involving the 
duty of the operator of the streetcar, or of the plaintiff in 
relation to the right of way, so-called, will only be in the 
case if the jury should find that she actually did step off of 
the platform into the right of way. 

Mr. Campbell: Your Honor referred to the pre- 
372 ferential right of the right of way. I wanted to make 
it clear that the platform was not part of the right of 

way. 

Mr. Horning: I thought that was clear already. 

Mr. Campbell: And that the streetcar had no preferen¬ 
tial right to the platform. 

The Court: All right. 

Mr. Horning: Obviously the streetcar can’t get up on the 
platform. 

I don’t think your Honor charged the substance of Pray¬ 
er Number Two that you granted or Prayer Number Four. 

The Court: All right. 

(Counsel returned to the trial table.) 

The Court: Members of the jury, there are just one or 
two other things the Court desires to state to you. 

First of all there is no question in this case—so you won’t 
have to consider it—as to whether or not the motorman was 
acting within the scope of his authority. That is admitted. 
In other words, the responsibility, if there is any responsi¬ 
bility, is on the defendant; the defendant corporation. 

Secondly, you are not to conclude that speaking about 
the right of way, if the right of way of the law given you by 
the Court should become material, is not to be understood as 
including the platform. 
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Now, I take it that that is clear. 

373 Then, of course, you are further instructed and I 
neglected to give you this instruction and counsel 
called it to my attention very kindly, that the burden of 
proof can only be sustained or established by the evidence. 

You are not to speculate or guess as to how the accident 
occurred. 

Then, in addition to that, if you should find upon all of the 
evidence that the accident was the result of the sole negli¬ 
gence of the plaintiff, then it would be your duty under the 
circumstances to return a verdict for the defendant. 

Is that all, gentlemen? 

Mr. Horning: That is all. 

Mr. Campbell: Yes, your Honor. 

The Court: You may, therefore, members of the jury, 
retire to deliberate in this case and choose one of your mem¬ 
bers as foreman. 

Mr. Horning: I would like to, at this point, if the Court 
please, renew all the exceptions previously noted. 

The Court: Very well. 

(Thereupon at 3:45 o’clock p. m., the jury retired to de¬ 
liberate on their verdict.) 


374 Verdict of the Jury. 

(October 11, 1946.) 

(Thereupon, at 8 o’clock p. m., the jury returned with 
their verdict as follows): 

The Deputy Clerk: Miss Foreman, has the jury agreed 
upon its verdict? 

The Jury Foreman: We have. 

The Deputy Clerk: Do you find for the plaintiff or the 
defendant? 
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The Jury Foreman: For the defendant. 

The Deputy Clerk: Members of the jury, your foreman 
says that you find for the defendant, and that is your ver¬ 
dict, so say you each and all? 

(The members of the jury nodded affirmatively.) 

The Court: The Court desires to thank the jury for the 
services rendered in this case, and you are now dismissed 
from further service here. 

(Whereupon, at 8:05 o’clock p. m., the trial was con¬ 
cluded.) 

# • * 


376 Plaintiff’s Instruction No. 2. 

The court instructs the jury that while the burden of 
proof is upon the plaintiff to establish the negligence of 
the defendant by a preponderance of the evidence, this 
proof of negligence or causation of the accident need not be 
established by testimony so clear that it excludes every 
other speculative theory. 

Denied. 


377 Plaintiff’s Instruction No. 3. 

The court instructs the jury that if you believe from the 
evidence that at the time of or immediately prior to the 
accident the plaintiff was standing or walking on the plat¬ 
form adjacent to the street car tracks for the purpose of 
boarding the street car of the defendant and that this pur¬ 
pose on the part of the plaintiff continued until she was 
struck by said street car, then the plaintiff was legally in 
the position of a passenger in the care of the defendant, and 
as such entitled to receive the highest degree of care from 
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the defendant and its agents to prevent injury to her; and 
in the event you find that the motorman of the defendant’s 
street car failed to exercise such highest degree of care then 
your verdict should be for the plaintiff. 

Denied. 


378 Plaintiff’s Instruction No. 4. 

The court instructs the jury that the responsibility im¬ 
posed by law upon the defendant as a carrier of passengers 
for hire includes the duty to prepare a reasonably safe 
place where the passenger may board and alight from its 
street car. 

Denied. 

• • • 


385 Plaintiff’s Instruction No. 9. 

The testimony of one witness, entitled to full credit, is 
sufficient for the proof of any fact, and would justify a ver¬ 
dict in accordance with such testimony even if a number of 
witnesses have testified to the contrary, if, from the whole 
case, considering the credibility of the witnesses and after 
weighing the various factors of evidence, the jury should 
believe that there is a balance of probability pointing to the 
accuracy and honesty of the one witness. 

Standardized Jury Instruction III 


Denied. 
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STATEMENT OF CASE. 

This is an appeal from a judgment entered on a verdict 
rendered in favor of appellee, Capital Transit Company, 
hereinafter designated as defendant, in a personal injury 
action instituted by appellant, Eleanor Howard, herein- 


2 

after designated as plaintiff, following a streetcar and 
pedestrian accident. 

The plaintiff was injured at 4:30 P.M., January 19, 1945 
when struck by one of the defendant’s westbound street¬ 
cars immediately in front of “Blair House”, which is op¬ 
posite the State, War and Navy Building on Pennsylvania 
Avenue between Jackson Place and Seventeenth Street, 
Northwest, in the City of Washington. Plaintiff mounted 
the streetcar loading platform at its east end (App. 7)* at 
a time when the streetcar involved was stopped for the red 
light at Jackson Place (App. 7). She walked slowly along 
the platform and the car came along at “not too fast” a 
pace (App. 8). Plaintiff testified that she signaled for the 
car to stop, that the door opened, she turned to get on, that 
the car went past, and “the door caught me and threw me” 
(App. 8). She denied that she stepped off the platform 
before being hit (App. 8, 31). She was certain it was the 
door and not the front of the car that hit her (App. 27, 28). 
The streetcar being old and noisy, she heard it coming be¬ 
hind her prior to the accident (App. 40). After the accident 
plaintiff was lying under the front of the streetcar (App. 
143, 162-163) with her feet on the front wheel trip guard 
and her head toward the front of the car (App.143) be¬ 
tween the center and the right front corner (App. 164). 
Her face was toward the State, War and Navy Building 
(App. 68). 

It was established by a police officer of the Accident In¬ 
vestigation Unit who visited the scene immediately after 
the accident that the loading platform was four-car in 
length, four feet eight inches wide, and two feet from the 
nearest rail (App. 57); that the point of impact ascertained 
by a scuff mark on the surface of the road between the 
middle and north rails was thirty-eight feet west of the east 
end of the platform (App. 57); and that the front of the 
car stopped twenty feet beyond the point of impact (App. 
61). Another member of the unit interviewed plaintiff at 

* All paging references marked “App.” are to the joint appendix at the 
end of appellant’s brief. 
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the hospital on the day after the accident, and testified that 
she could not then tell just what caused the collision 
(App. 63). 

The streetcar motorman involved testified that he no¬ 
ticed plaintiff walking westward in the center of the plat¬ 
form, that when he was within two or three feet of her she 
looked toward the State, War and Navy Building, took one 
or two steps, went dovm off the platform and out of his 
sight (App. 116). He estimated his speed at about ten 
miles per hour (App. 117, 122). His brakes were applied 
in full the moment she looked to her left (App. 118), and 
the car was thrown into reverse (App. 118, 119). There 
was no signal to stop from plaintiff (App. 124). The car 
was not stopped prior to the accident (App. 122) nor were 
the doors opened (App. 123, 126). Even when open on this 
type of streetcar the front doors reach only to the edge of 
the platform (App. 127). There was no way for a street¬ 
car to “hang” a person standing upright on the platform 
(App. 5). Experts testified that on the type of streetcar 
involved the door when open did not project beyond the 
body width of the car (App. 95, 100); that the body pro¬ 
jected slightly less than two feet beyond the gauge line 
(App. 94); and that the distance of the platform from the 
gauge of the rail was twenty-five inches (App. 90). 

The motorman of a streetcar approaching from the op¬ 
posite direction also saw plaintiff step off the platform in 
front of the westbound streetcar (App. 108,109). A soldier 
who, just prior to the accident, had dismounted on the op¬ 
posite side of Pennsylvania Avenue from an R-6 bus at 
the bus stop in front of the State, War and Navy Building 
(App. 161) saw the moment of impact when plaintiff was 
in an upright position, falling toward him with her left 
shoulder and hip in contact with the “right front end” of 
the streetcar (App. 161, 162). She was directly opposite 
the bus stop sign (App. 164). The route of this R-6 bus 
(App. 105) would have taken plaintiff within half a block 
of her home as contrasted with the three and one-half block 
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walking distance from the stop of the streetcar which plain¬ 
tiff claimed she intended taking (App. 35). 

The Principal Inspector of Equipment of the Public Util¬ 
ities Commission, after qualifying as an expert, testified 
that he had inspected the car involved on the morning fol¬ 
lowing the accident (App. 82) and found the braking dis¬ 
tance at ten miles per hour to be about twenty-five feet 
(App. 83), which was the best stop possible with that type 
of streetcar (App. 84). 

II. SUMMARY OF ARGUMENT. 

1. There was no occasion for the Court to grant plain¬ 
tiff’s requested instruction Number 2 (App. 178) concern¬ 
ing speculation as to the cause of the accident, since the 
issue was clearcut that plaintiff either was hit by the open 
streetcar door as she claimed or stepped down onto the 
track immediately in front of the oncoming car as claimed 
by defendant. 

2. The Court was correct in denying plaintiff’s requested 
instruction Njimber 3 (App. 178-179) to the effect that an 
intending passenger on a loading platform is to be accorded 
the status of a passenger. Moreover, under the evidence 
it was immaterial whether the duty of care owed plaintiff 
be characterized as the “highest degree” or as “ordinary” 
since had the jury believed the readily visible plaintiff was 
hit by an open streetcar door, the defendant would have 
been liable even under the “ordinary care” standard. 

3. The Court was correct in denying plaintiff’s requested 
instruction Number 4 (App. 179) concerning the duty to 
prepare a reasonably safe place for passengers because (a) 
plaintiff was not a passenger; (b) the location and struc¬ 
ture of the platform was not under defendant’s control; 
(c) there was no contention that there was anything defec¬ 
tive about the loading platform; (d) there was no causal 
connection between the loading platform and the injury to 
plaintiff. 
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4. The Court was correct in denying plaintiff’s requested 
instruction Number 9 (App. 179) concerning the weight to 
be given to the testimony of a witness “entitled to full 
credit”. Plaintiff, in view of the impeachment of certain 
parts of her testimony, could not be considered “entitled 
to full credit”. Moreover, the Court’s general charge cor¬ 
rectly and adequately instructed the jury concerning the 
factors to be considered in weighing the testimony of the 
witnesses (App. 167, 173). 

III. ARGUMENT. 

1. Plaintiff’s Requested Instruction Number 2 on 
Speculative Theory was Correctly Denied. 

By paraphrasing some language from the majority 
opinion in Christie v. Callahan, 75 App. D. C. 133; 
124 F. (2d) 825 (1941), and combining it with burden 
of proof, the plaintiff produced its requested Instruction 
Number 2 to the effect that “proof of negligence or causa¬ 
tion of the accident need not be established by testimony so 
clear that it excludes every other speculative theory”. The 
Court was there merely asserting that the plaintiff need 
do no more “than establish the cause upon which he relies 
as a probable one”. (Footnote 21, Christie v. Callahan, 
supra, at 143, 835) So understood, the statement is correct 
for Mr. Callahan there proved the cause of his injury to be 
excessive X-ray dosage by disproving injury from injec¬ 
tions, the only other possible cause under the evidence. 

The language adapted by plaintiff was not from an in¬ 
struction and would have tended to mislead the jury in the 
case at bar by implying that the jury might speculate as 
to the manner and cause of her injuries. Although the trial 
court considered that the instruction as framed tended to 
negative or qualify the duty of proving negligence and 
proximate causation (App. 151), specific permission was 
given plaintiff’s counsel to argue the point to the jury 
(App. 151). This court has emphatically held that negli¬ 
gence must be established by the evidence as distinguished 
from speculation. Thus, in Brown v. Capital Transit Com- 
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pany, 75 U.S. App. D.C. 337, 127 F. (2d) 329 (1942), de¬ 
cided three months after the Callahan case, the court 
pointed out, at 338, 330: 

“If causes other than the negligence of the defendant 
might have produced the accident, the plaintiff is bound 
to exclude the operation of such causes by a fair pre¬ 
ponderance of the evidence. Here the sum and sub¬ 
stance of appellant’s evidence is that an injury oc¬ 
curred. 

“We are of the opinion that the trial court, in di¬ 
recting the verdict, properly took away from the jury 
the opportunity to guess and speculate, as they must 
have done to reach a verdict in this case.” 

Moreover, there was no necessity for any instruction as 
to speculative theories since only two possibilities were 
presented by the evidence. Either plaintiff was hit by the 
door as she claimed or she stepped down in front of the 
car as defendant claimed. If the jury believed plaintiff, 
the accident was due to negligence in the opening of the 
streetcar door and nothing else; while if they believed de¬ 
fendant’s witnesses, there was no occasion for speculation. 
This being so, the trial court was correct in not injecting 
into the case an instruction which would have no applica¬ 
tion to the case at bar. flocheisen v. Smith , 26 CCH, Auto¬ 
mobile Cases 338 (No. 9552 App. D.C., Dec. 9,1946). 

2. An Intending Passenger on a Loading Platform, is Not 
Yet in a Passenger Status. 

The general rule is stated in Notes (1931) 75 A.L.R. 285 
that: 

“A person approaching a streetcar for the purpose 
of boarding it is not a passenger.” 

One of the principal cases relied upon by the annotation 
for the rule is from the District of Columbia, and this Court 
there set forth the reason for the rule in Jaquette v. Capital 
Traction Co., 34 App. D. C. 41 (1909) (where an intending 
passenger had fallen over the fender of a streetcar), say¬ 
ing, at 45: 
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“It is insisted that the deceased was within the law 
a passenger on the car. We think that the rule which 
applies to steam railways, where the railway company 
is the owner of a spacious right of way along its tracks, 
and owns and maintains depot grounds for the accom¬ 
modation of its passengers in getting on and off trains, 
does not apply to a streetcar company. In the former 
case, a person may become a passenger by merely being 
in the depot for the purpose of boarding a train. The 
company is bound to exercise reasonable care for the 
safety and protection of its patrons, and to furnish 
reasonably safe appliances and accommodations in and 
about the depot and railroad tracks for the safety of 
passengers getting on and off trains. But no such 
stringent rule can be applied to a street car company, 
where the train is stopped in a busy street, with no 
station house or even platform for the use of the pub¬ 
lic. Under such circumstances, the franchise, or right 
of way of the company, is confined within the narrow 
limits strictly necessary for the operation of its cars, 
and even this is not an exclusive right of way, but it 
remains a part of the street open to the public passing 
along and across the street. In fact, it has no greater 
right to use the street than the public; and neither lias 
a right to so use it as to make it dangerous to the other; 
nor can either impose an unreasonable burden upon 
the other as a result of this joint use. It would be 
unjust to attempt to hold a street car company, under 
the above conditions, to the same rule applied to steam 
railway companies. The courts have, therefore, ap¬ 
plied a different rule, as stated in Duchemin v. Boston 
Elev. R. Co ., 186 Mass. 353, 66 L.R.A. 980; 71 N.E. 780 
# * * where the court said: ‘The defendant incurs no 
responsibility to exercise extraordinary diligence by 
making an express contract, but only bv its exercise 
of the calling of a common carrier, and its obligation 
as such does not arise until the intending passenger is 
within its control We are unwilling to go farther than 
the doctrine stated in Davey v. Greenfield & T. F. 
Street R. Co., 177 Mass. 106; 58 N.E. 172, that when 
there has been an invitation on the part of the carrier, 
by stopping for the reception of a passenger, any pas¬ 
senger actually taking hold of the car and beginning 
to enter it is a passenger.’ * * * Applying this rule, 
the deceased was not a passenger on the train at the 
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“time of the accident. Not being a passenger, appellee 
was bound to exercise only the same degree of care 
toward him that it was required to exercise toward the 
public generally—namely, to prevent accident result¬ 
ing from the operation of its trains through the public 
streets, when the same can be accomplished by the ex¬ 
ercise of reasonable care and diligence on the part of 
its agents and employees.” 

The necessity for control in requiring extraordinary care 
was again recognized in Dixon v. Great Falls & 0. D. R. R., 
38 App. D.C. 591 (1912) where the person injured was on 
a platform of the defendant at a pleasure resort “owned 
and maintained” by it. The Court said, at 594: 

“City streets are not under the control of the railway 
company, but of the city, and the railway company’s 
responsibility to passengers boarding its cars does not 
attach until the passenger is in the act of entering the 
car # * * In this instance Great Falls was the terminus 
of the road. Defendant not only owned the amusement 
grounds, but the ground where the station building and 
platform were located and where passengers were in¬ 
vited by defendant to assemble for fhe purpose of 
boarding its cars.” 

The District of Columbia case relied upon by plaintiff as 
establishing a different rule from the Jaquette case is Great 
Falls <$> 0. D. R.R. v. Hammerly, 40 App. D.C. 196 (1913), 
which is not in point as the accident there was at the Domin¬ 
ion Heights, Virginia, station “of the defendant”. As 
such, it was obviously under the control of the suburban 
railway there concerned. 

As opposed to the cases cited by plaintiff from other 
jurisdictions as applying a different rule from the Jaquette 
case, there are many cases holding in accord with this Court 
as to the duty owed intending passengers in city streets. 
Thus, in Ferguson v. Kansas City Public Serv. Co., 159 
Kan. 520, 156 P. (2d) 869 (1945), where an alighting pas¬ 
senger in a safety zone was struck by the rear of a street¬ 
car, the syllabus by the court stated: 
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“1. A safety zone established in a street by munici¬ 
pal authorities under a traffic code is a place designed 
for pedestrians to be safe from collision with vehicular 
traffic. It is not designed as a place for pedestrians 
to be safe from the normal overhang from the rails of 
a street car. * # # 

“3. An adult passenger on a street car * * # who 
alights safely from the street car at a point where there 
is no traffic on the street or anything else to interfere 
with his movements or to prevent him from stepping 
away from a place where he might be struck by the 
overhang of a street car, has ceased to be a passenger 
of the street car company and has become a pedestrian 
in the street, and the street car company owes him no 
duty greater than it owes to any pedestrian in the 
street.’* 

Likewise, in Hashman v. Pollack, 246 Mich. 408, 224 N.W. 
333 (1929) where plaintiff was waiting in a safety zone 
when struck by an automobile and thrown under the street 
car, in holding for the defendant, the Court said, at 411, 
334: 


‘‘It was not shown that any ordinance of the City of 
Highland Park imposed any regulation upon the rail¬ 
way company, and therefore, we must apply the rule of 
ordinary care.” 

In Wullbrandt v. Seattle, 196 Wash. 645, 84 P. (2d) 123 
(1938) where one descending from a streetcar tripped over 
a safety zone marker, the Court, in holding for defendant, 
said, at 650,125: 

“One who alights from a street car upon the street 
and is in safety from any contact or collision with the 
street car ceases to be a passenger, and, as regards in¬ 
juries sustained in tripping over some other object or 
being struck by another vehicle, has the status of an 
ordinary pedestrian.” 

Moreover, whether the degree of care owed plaintiff be 
considered “ordinary” or “extraordinary” made no dif- 
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ference under the circumstances of the instant case, for 
the defendant would be liable if it opened the door and 
struck a plainly visible pedestrian even under the ordinary 
care standard. Unless the jury accepted this version of the 
accident, it could not under the evidence have found for 
the plaintiff. That it did not believe the plaintiff’s account 
of how the accident occurred is sufficiently demonstrated 
by the jury’s adverse verdict. 

3. No Issue as to a Safe Place was Involved. 

The Court was correct in denying plaintiff’s requested 
Instruction Number 4 concerning the duty of a common 
carrier to provide a reasonably safe place for passengers 
to board streetcars. As an abstract statement from the 
law as to common carriers there is no quarrel with the 
proposition. However, for a number of apparent reasons, 
the duty to provide a reasonably safe place for passengers 
to board had no bearing upon the case at bar, and hence no 
proper place in the instructions to the jury. It is well- 
recognized that the refusal of an instruction not in har¬ 
mony with the facts of a case is not error. Washington Ry. 
v. Downey, 40 App. D.C. 147 (1913). 

(a) As pointed out in paragraph 2, infra, the plaintiff 
was not a passenger merely because she claimed that she 
intended to board a streetcar. Her status, as such, under 
the rule recognized in this jurisdiction would not attach 
until she was “in the act of entering the car” ( Dixon v. 
Great Falls & 0. D. R.R., supra), and was “actually taking 
hold of the car and beginning to enter it as a passenger”. 
(Jaquette v. Capital Traction Co., supra) 

(b) There was no dispute but that the location, size and 
structure of the loading platform were prescribed by order 
of the Public Utilities Commission of the District of Co¬ 
lumbia (App. 87, 97). Accordingly, under the admitted 
facts it would have been error to have so charged the jury 
as to leave any room for speculation upon this point. 
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(c) There was no contention asserted at the trial that 
there was any defective condition in the loading platform 
nor was any evidence introduced upon which to predicate 
such a contention. The mere fact that plaintiff fell is not 
any evidence that there was defective footing. Thus, in 
Brown v. Capital Transit Co., 75 App. D.C. 337,127 F. (2d) 
329 (1942), a plaintiff, though concededly a passenger, 
whose feet “ slipped from under her” in an unexplained 
manner when alighting from a streetcar was held not to 
have established negligence on the part of the defendant j 
transit company. And in District of Columbia v. Manning, 

57 App. D. C. 156,18 F. (2d) 806 (1927) where a passenger 
alighted from a streetcar and fell over a “turtle-back” 
safety zone marker, the mere fact of the fall was held not 
to have established either that the zone was negligently 
constructed or out of repair. 

(d) There was no causal connection (assuming for the 
purpose of argument that a defect existed and was proved 
to be in the platform) between such defect and plaintiff’s 
injury. Causal connection was neither alleged in the Com¬ 
plaint, nor asserted at the trial, nor indicated by any evi¬ 
dence. Indeed, all plaintiff’s evidence and efforts were 
directed toward attempting to show that the opening of 
the streetcar door caused her injury. It was plaintiff’s 
theory both in her Complaint and in her evidence that the 
door struck and injured her. She nowhere claimed that 
the platform was unsafe or dangerous from any defect 
therein which caused her to fall into or in front of the 
streetcar. The issue presented and tried was a narrow one 
upon which the ultimate risk of nonpersuasion rested with 
the plaintiff. She asserted that she was hit by a door which 
overhung the platform. Defendant disproved this by prov¬ 
ing affirmatively that she left the platform and walked upon 
the track within a few feet of the oncoming streetcar. 

To sum up with reference to the asserted “duty to pre¬ 
pare a reasonably safe place where the passenger may 
board ... its streetcar”: plaintiff was not a passenger; 
the loading platform was not under defendant’s control; 
no defect in the platform was asserted or proved; nor was 
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there established any causal connection between the plat¬ 
form and plaintiff’s injury. Accordingly, the trial court 
was quite correct in not giving an instruction which had 
no bearing upon the issues raised by the evidence in the 
case. 

4. The Court’s Charge on Credibility of Witnesses was 

Adequate. 

The Court was correct in denying plaintiff’s requested 
Instruction Number 9 to the effect that the testimony of 
one witness “entitled to full credit” might outweigh the 
testimony of a number of the witnesses to the contrary. 
Plaintiff asserts that this instruction was “particularly ap¬ 
plicable” to the instant case because plaintiff had only her¬ 
self as a witness to the accident (Appellant’s Brief 12). 
This argument and the requested instruction assume that 
plaintiff was a witness “entitled to full credit”, whereas 
her credibility was, in fact, seriously impeached. 

Aside from the conflicts which arose from the diametri¬ 
cally opposed versions of plaintiff and defendant’s wit¬ 
nesses as to how the accident occurred, plaintiff was not 
even consistent on the trial with her sworn pretrial deposi¬ 
tion as to whether the car door disappeared (App. 29), 
whether the car door opened (App. 30), whether she had a 
definite recollection of the incidents up to the time of being 
hit (App. 31), whether she had a definite recollection of 
turning toward the streetcar (App. 39), whether the street¬ 
car definitely stopped (App. 40), whether the car stopped 
west of her (App. 43-44), whether she reached for the door 
(App. 45), and whether she had a consciousness of the door 
closing (App. 45-56). 

More serious was the inexplicable and confessed false 
testimony as to her age given at the trial by plaintiff. When 
asked on direct examination, she testified (App. 19), “I 
will be forty-five”. When asked on cross-examination on 
October 8,1946 if she was born November 13,1896, plaintiff 
replied “No, sir” (App. 19). Upon being further pressed 
as to the birth date November 13, 1896 given upon ah ap- 
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plication for employment, plaintiff admitted it to be correct 
(App. 20). Of course, this material matter about which 
plaintiff could not reasonably have been mistaken might be 
dismissed as mere feminine reluctance to reveal her age. 
On the other hand, it is also feasible that plaintiff was mak¬ 
ing a conscious effort to increase her damages due to the 
very considerable sum she was claiming through loss of 
earning capacity. Obviously, the younger she was, the 
greater would be her normal earning period and the greater 
her damages. In view of this state of the evidence, it would 
have been manifestly improper for the Court to have in¬ 
structed concerning the weight to be given the testimony 
of one witness “entitled to full credit”. 

Moreover, the Court correctly and adequately instructed 
the jury in the factors to be considered in weighing the tes¬ 
timony of witnesses, by stating in its general charge (App. 
167): 

“In thr .t connection you are the sole judges of the 
credibility of the witnesses. That is, of their worthi¬ 
ness of belief, and you are the sole judges of the degree 
of credit to be given to their testimony. 

“In weighing their evidence you have the right to 
consider their attitude and demeanor upon the witness 
stand, their manner of testifying, their apparent candor 
or fairness, or the lack of it; the interest which they 
may or may not have in the result of this case, their 
opportunity of knowing the facts and circumstances to 
which they testified, and from all the facts and circum¬ 
stances it is your duty to give the proper weight to the 
testimony of each and every witness who has testified 

before vou.” 

•> 

And again in its general charge, the Court said (App. 173): 

“By a fair preponderance of the evidence is not 
meant the greater number of witnesses, but it means 
merely that you are reasonably satisfied from all the 
evidence that the plaintiff’s allegations are true.” 

A proper general charge having been given the jury to 
guide them in evaluating the testimony of the various wit¬ 
nesses, the plaintiff cannot complain because the precise 
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wording urged upon the Court was not used. A party has 
no vested interest in any particular language to be used by 
the Court in charging the jury. Cohen v. Evening Star 
Newspaper Co., 72 App. D.C. 258, 113 F. (2d) 523 (1940). 
As the Court indicated to counsel in the preliminary dis¬ 
cussion concerning plaintifl^s^equested Instruction Num¬ 
ber 9, it was to-be given' in'the'-court’s standardized form 
in order that the jury'might really understand what this 
means” (App. 158). The Court declined to give Instruc¬ 
tion Number 9 “as framed”, because it was the Court’s 
purpose to convey the sense of it in the general charge 
(App. 159). That the Court did so is patent from the ex¬ 
cerpts quoted above from the general charge. 

IV. CONCLUSION. 

The instant case involved a pure fact question as to 
whether plaintiff was hit by a streetcar door or whether 
she stepped off the loading platform immediately in front 
of an oncoming car. Having been unable to establish her 
version to the satisfaction of the jury by a fair preponder¬ 
ance of the evidence, plaintiff cannot now complain. Plain¬ 
tiff was given her day in court through a fair and impartial 
trial. Every bit of the evidence offered by her with respect 
to liability was admitted and submitted to the jury. Her 
case was presented and argued to the jury by her outstand¬ 
ingly able advocate. Having failed to persuade the jury 
that her version of the accident was correct, plaintiff can 
now urge only technical objections to the eminently fair 
and complete charge of the trial court as ground for 
reversal. 

There is no basis for reversal of the judgment below, and 
it should therefore be affirmed. 

Respectfully submitted, 

George D. Horning, Jr., 
Frank F. Roberson, 

810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellee. 





